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Background 
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The origin of organized and written grievance procedures is found in the 
begiimings of ooUeotive bargaining in the private sector of labor-management 
relationships. In the beginning, omtraots were acquired by labor through col- 
lective bargaining. After the contract had been negotiated, there were frequent 
accusations of bad faith, accusations that management was not living up to the 
requirements of the contract. 

These complaints became known as grievances. As time passed, these 
grievances grew to be so numerous and routine that it became necessary to in- 
clude in labor-management contracts written procedures for handling questions 
regarding the implementation of the contract. These written procedures be- 
came known as "grievance procedures*'. Samples of such procedures can be 
found in almost any labor-management contract. Over the years some have 
grown quite long and complex. 

Since collective bargaining has noi^ been present gerierally in public 
school personnel management, grievance procedure.^ developed differently* 

By and large, grievance procedures in public schools have been "handed down" 
by top level administration. 

These procedures have generally been written from the administrator's 
point of view* They have been in most instances quite short and uncomplicated, 
providing little more than for the teacher to complain to progressively higher 
levels of administration, beginning with his immediate stipervisor and ending 
with the school board* 

The extent to which pievance procedures are developed ^ the United 
States varies considerably* There seem to be about four levels of development! 
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1. Those school systems where there are neither written personnel 
policies nor collective bargaining agreements, and consequently, no formal 
grievance procedures at all. For the most part such situations are found In 
small rural areas. If grievances are aired at all In such communities. It Is 
usually done very Informally. 

I 

2. Then there are the districts which have written personnel policies 
(these policies vary greatly In content, thoroughness, and quality) but no col- 
lective agreement and no provision for grievance procedures. Hero, too, 
grievances are handled Informally In most cases. 



3. Third, there are the districts which have no collective bargaining 
contracts, but do have written personnel policies which Include some provision 
for grievance procedures. The quality and thoroughness of grievance proce- 
dures In such situations vary greatly. 



4. Last, there are the districts which have both written personnel 
policies and a collective agreement In which Is Included a grievance procedure. 
This last category Is the most prevalent and Is growing steadily. Before long, 
most systems will have negotiated contracts between the teachers and the board 
with detailed grievance procedures Included. 

Personnel management today Is highly complex. There are bound to be 
misunderstandings In complicated contracts. When misunderstandings arise, 
there must be a method for adjudication; otherwise, the employee and the em- 
ployer would never achieve good working relationships. Unresolved differences 
hinder evident operation. 



The very essence of a grievance pr )cedure Is to provide an opporttmll^ 
for a teacher, without jeopardizing his position, to express a complaint and 
receive an honest hearing* 



Examphi of grkxaneei 

Here are some eKamples of the lypes of teacher grievances which can 
grow out of misinterpretation or misapplication of a negotiated contract; 



1. Teacher evaluation! ’’The contract says, ’Teachers shall be ob" 
served regularly by the principal. ’ Why, he (the principal) hasn’t been In my 
room In the last two years. How can he evaluate me ?” 

2. Salaries and fringe benefits : ’’The contract says, ’Teachers shall 
be given credit on the salary scale for outside experience on an equitable basis, 
but new teachers get more money for their outside experience than we who have 
been In the school system for a long time. ” 

3. Facilities, equipment and supplies ; ’’The contract says, ’Teachers 
shall be provided audio-visual equipment on request, when available. ’ I seldom 
get a movie projector delivered on time. If it does arrive on time it’s broken 
or the film is missing. If I’m fortunate enough to get a working projector and 
film together, then I’m In a room with broken or no blackout curtains. And 
even if everything is working okay, the principal makes a P. A. announcement 
In the middle of the film, and the contract says the principal Isn’t supposed to 
make P.A. announcements during class.” 

4. Promotion: ’’The contract says, ’Openings In administrative posi- 
tions are to be posted. ’ Everyone knows the position is filled even before the 
positions are advertised.” 

5. Working conditions; ’’The contract says we are to be In our class - 
rooms 16 minutes before school opens. What right does my principal have to 
assign me to checking rest rooms for smokers ?” 

6. Teachtog load; ’’The contract says we English teachers are to teach 
only four periods per day with no more than 26 students per class. The princi- 
pal has no right ^o give me a study hall assignment also. ” 

The above examples are ts^lcal of teacher p*tevances. Some reasonable 
procedure must be provided for such complaints to be adjudicated. 

Adiiuntageg of grievance proeedure 

Despite the good efforts of the school board and its administrative staff 
to adhere to the contents of the negotiated agreement, grievances will arise 



Inevitably. The causes for such grievances are several. (1) Teachers will 
misunderstand the terms of the ag».’eement and claim a grievance when In fact 
there Is none. (2) Administrators will misinterpret the meaning of the agree- 
ment and misapply Its terms. (3) An error may have been written Into the con 
tract, causing misunderstanding. (4) The grievance machinery may be used 
for ulterior motives. (5) A given grievance may be lodged as a test case In 
order to strengthen (from the teachers’ point of view) future agreements. 



As a matter of routine the board can expect grievances to be lodged. 
Therefore, the board should make every effort to assure that the grievance 
procedure which they establish contributes to constructive personnel relation- 
ships and ultimately to a better school system. Such procedures have several 
advantages for school managers: 

1. Employees are assured unobstructed communication, free of fear, 
with those who have the power to correct an alleged wrong. Such open commu- 
nication builds better morale, since employees are provided with the seeurlly 
that alleged violations of their rights under the agreement will be adjudicated 
fairly. Such a right is based upon our legal heritage which guarantees the right 
to litigation free from fear of Intimidation and reprisal. 

2. The scope of subjects upon which a grievance may be claimed Is 
materially reduced. Since the grievance procedure should cover only clllmed 
violations of the agreement, any subject not covered In the collective agreement 
may not be processed under the grievance procedure. Grievances concerning 
matters outside the oontent of the agreement may be handled with oonslderaiMe 
managerial freedom. 



3. The. unencumbered discussion and adjudication of grievances pro- 
vides a series of precedents which are valuable In the strengthening of future 



4, Sotmd grievance procedures provide for a fair and peaceful means 
of adjudicating alleged complaints. Without such procedures, teachers would 
be forced to resort to threatening tactics such as strikes. After all, one of the 
purposes of collective agreements is to achieve employment stabllliy. 








l?v. 




5, Good grlovanoo prooedui*@i help wood out toaohors’ gripos about 
tholr salaries, working conditions and terms of employment. Under ooUeotlve 
negotiations these topics are negotiable, If a teacher has a complaint In these 
areas, he should Introduce the subject Into negotiations, If the apeement has 
not been adhered to, then the teacher may legitimately lodge a plevance. 
There Is less need for him to ittidermlne the morale of others by complatolng 
in the teachers' lounge, 

fl. Constructive plevance procedures encourage problem solving at 
the lowest administrative levels, thus avoiding the l^passtog of normal admin- 
istrative channels. It Is at this lowest level, 1, e, , the Inmiedlate supervisor, 
that approximately 90% of grievances originate and are solved. 



Crietmce definition 



The decision regarding what constitutes a plevance Is a most cruclaj 
decision in ne^^otlatlons. Most teacher organisations have been In^ructed to de- 



fine a plevance as "a claim by a teacher that he has been harmed because of 
treatment contrary to any extstlag policy, rule, regtdatlon, practice, or cus- 
tom. ” Such a definition would be telolerable, from the board* s pohit of view, 



since this could mean, iiat any teacher cotdd 





plevance procedure any complaint on any subject. Such a definition would 




mlt plevances to be lodged on changes In padlng practices, chanps In.cprri^ ' 
culum, location of school buildings, and a host of other topics clearly not pievf 
able or negotiable* 



Suppose the above definition of plevance was apeed to by a board, and 
subsequently this eum board apeed to bindtog arbilraticn of pier^des, This 
would mean that all unresolved disputes (It's the taresalvod ones that are cru- 
cial) on any subject would go to binding arbitration by an outside party. This 
would relieve the school board of praottoally all of Its authority. Carried to an 
extreme, it would mean that any time the school board ohanged any policy, rplf, 
regulation, practioe, or custom, which the teachers didn't like, the issue Would 
be resolved by persons other than the school board. 
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The proper definition of a grievance (under coUeotlve negotiations) Is 
”an allegation by a person, or persons, In the unit that their rights under the 
negotiated agreement have been violated, " This definition restricts grievance 



matters outside the scope of the agreement are handled as they have been the 
past, 

ThU 'eflnltlon restricts grievances to the same limited scope as sped- 
fled In the law, l.e. , "salary, wages, hours, and other working conditions." 



matters beyond the scope of negotiable topics under the state law. 

This type of grievance definition Is a most necessary concomitant of any 
good employee-employer collective agreement, since It provides for the demo- 
cratic adjudication of any accusation of alleged Injustices arising from the Im- 
plementation of the agreement which was the restdt of joint effort. 

ilack*s Law Dictionary defines a plevance as "an Injury, Injustice or 
wrong which gives pound for oomplatiit because It Is unjust and oppressive." 

Another definition popular among teacher unions Is: "A claim by any 
teacher or group of teachers In the negotiating unit based upon 'any event' or 
'condition' affecting their welfare and or terms and conditions of employment, 
Including, but not limited to, any claimed violation, misinterpretation, mts- 



polloles, rules, by-laws, regulations, directions, orders, work rtdes, pro- 
cedures, practices, or customs of the board of education or administration." 

This "boiler plate" definition Is classic of the union's Intent to share In 
the poli'.y and decision making function of the school board. 

In order to preserve management's prerogatives, the following definition 
is advised: "Any violation of this apeement or any dispute with respect to Its 
meaning or application." As you can see above, management must limit the In- 
tent and meaning to what a plevance actually Is under the contract. If this is 
not accomplished at the bargaining table, the right of the board to promulgate 
policy is severely limited. 





of law, rules or regulations having the force of law, this apeement 



Keeping In line with this, a plevanoe must be defined In the singular, 
Namely, one grievance must be filed at a time. This action prevents the imlon 
from ''bunching" grievances at one filing, 

As stated before, care must be exercised In agreeing to a definition of 
grievance. Teacher organizations want to make just about anything subject to 
a grievance. Here are a few definitions of grievance, found In contracts that 
might be acceptable to school boards, 

1, A "grievance" Is defined as a complaint by a teacher or a group of 
teachers based upon an alleged violation of or variation from the provisions of 
this agreement or the Interpretation or application thereof, (Brocton, 
Massachusetts) 



2. A "grievance" shall mean a complaint by a teacher, or teachers. 

In the negotiating loilt that there has been a violation, a misinterpretation, or 
Inequitable application of any of the provisions of Mb agreement, except that 
the term "grievance" shall not apply to any matter as to which (1) the method 
of review Is prescribed by law, or (2) the board Is without authority to act. 
(Denver, Celerado) 

3. A "grievance" shall mean a complaint that there has been as to a 
member a violation, misinterpretation, or Inequitable application of any of the 
provisions of this contract. As used In tnis article, the term "member" shall 
mean also a group of members having the same plevance. (Quincy, 
Massachusetts) 

Definitions of plevance that make every rule, policy, regulation sub* 
ject to a grievance are unacceptable. Note that the above definitions confine 
grievance to Just the contract application - not eveiy rule, regulation, order, 
etc, The definition of plevance becomes extremely Important in view of the 
teachers' proposal for blnolng arbitration of plevances, Binding arbitration of 
a plevance arising due to alleged misapplication of the contract may have some 
merit. However, binding arbitration of a plevance over any rule, regulation, 
Boligy-* f Is completely unacceptable . More about this In Fart Two of this 
book, 



The Important point to keep in mind is that the scope of the grievance 
definition shoidd be limited to the scope of topics contained in the negotiated 
agreement. This is especially mandatory if either advisory or binding arbit"< 
ration is a step in the grievance procedure. If there is no arbitration involved 
in the grievance procedure, then a broader definition of a grievance can be 
tolerated. This point is referred to several more times in this book. 

In its agreement with its teachers, the Harilord (Connecticut) School 
Board has purposely agreed to an unusually broad definition of what is a griev- 
ance. The agreement reads as follows: 

grievance shall mean a complahit by an employee that he has been 
subjected to arbitrary, capricious or discriminatory policy or practice or that 
his rights under the specific language of the manual or this agreement have 
been violated, or that as to him there is a misinterpretation or misapplication 
of the specific provisions of this manual or of this agreement. . . 



The term ^^manual^' refers to the administrative manual of the school 
system. In a growing number of these oases school boards are restricting 
grievances to alleged violations of the agreement exclusively . The Hartford 
agreement, however, permits grievances over the administrative manual to be 
included also. 

The reasoning behind this is that by making the administrative manual 
subject to grievance processing, the scope of the apeement is restricted. 
Since teachers are guaranteed that the subjects covered in the administrative 
manual are subject to grievance processing, then they are less driven to make 
such items negotiable. 



in order to maintain final control over such pievances, however, the 
board reserves final authority, while all other pievances (those arising tmder 
the terms of the apeement) are subject to binding arbitration. 

Oth^r grUtaneei 

U a pievance is an alleged violation of the negotiated apeement, how 
are other "pievances** or complaints handled? What is a teacher to do who 
feels his rights under established board policy have been violated ? How about 
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th6 teaohGF who fools his work load Is inequitable ? How about complaints re- 
g^dlng supervisors ? How about charges of Illegal action ? We all Imow that 
many disputes arise about matters not covered In the negotiated agreement* 
There must be provisions for handling such disputes, 



One way to handle such disputes would be for the school board to estab- 
tKHaterally a complaint procedure to handle all ’’grievances” which are not 
alleged violations of the agreement, Such a procedure would naturally need to 
be flexible » In order to handle such a wide variety of problems. This Is the 
recommended method. 

An alternate method would be to use the negotiated grievance procedure. 
If this method Is used» however » time limits » representation rights, arbitra- 
tion and other elements peculiar to the negotiated procedure should not be 
applicable. 
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In light of the vast number of sohool systems In the United States, their 
varying sizes and administrative structures, and the corresponding number of 
oolieotlve agreements, no single process for handling grievances can fee re- 
commended which will be advantageous for all sohool boards. However, cer- 
tain general recommendations can be made. 

1 . Grievances should be restricted to claims that a teacher’s rights, 
as provided In the collective agreement, have been violated. Any other com- 
plaints such as unfair treatment or treatment which differs from customary 
practice should be handled through managerial discretion. Also excluded from 
grievance procedures should be complaints -on matters which have their review- 
method specified by law, or complaints abotrt the rules, regulations, and poli- 
cies having the force or effect of law* Again, the ap?eed-to grievance proce- 
dure should provide only for complaints arising from the application of the 
collective agreement. To permit more would be to open a Pandora’s box. If 

a teacher has a complaint abotxt a matter not covered In Hie agreement, then 
that teacher should ptmsue whatever appropriate course of appeal Is available. 
Some states have a prescribed procedure for handling such plevances. 

2. The local teachers’ association should organize a grievance com- 
mittee (sometimes referred to as the Professional Eights and Eesponsibaitles 
Committee) which should screen those complaints of teachers for which the 
association provides counsel, endorsement, support and/or representation. 
Such an approach involves the association in a responsible way and encourages 
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the teachers to police their own profession. No ethical group of teachers will 
support an unreasonable complaint from a colleague, If a teacher Is unable to 
obtain the endorsement of his local association, he should be permitted to lodge 
his grievance as an Individual, but his complaint need not be processed accord- 
ing to the methods spelled out In the grievance procedure. Such complaints may 
be handled In whatever manner wise personnel practice dictates, 

3, Except at the first level, all grievances and all appeals should be put 
in writing and dated, and upon receipt of such matter, the appropriate super- 
visor should date and initial It, To do so Is nothing more than sotmd business 
practice, and It may avoid imnecessary confusion concerning grievances over 
grievance processing, 

4, Grievances should be lodged at the level at which they originate, 
which 90% of the time Is with the building principal. Solving these problems 
at the lowest administrative level strengthens the authorlly of the supervisor, 
avoids channel jumping, and protects higher levels of admhilstratlon from un- 
necessary Involvement, However, should the grlevant fall to resolve his prob- 
lem at this level, he shotdd be permitted to carry his complaint to the next one. 
Such a right Is firmly Imbedded In otm legal herltags of the cltlesen^s right to 
appeal, 

8, The time span allowed for appeal to successively higher levels of 
authority should be spelled out, Failure by the administration to adhere to 
decision deadlines constitutes the right for the aggrieved to appeal automatically 
to the next higher level* failure of the teacher, on the other hand, to adhere to 
submission deadlines should mean that the teacher Is satisfied with the latest 
decision and waives any right to further appeal, Such an appeal schedule Is 
based upon the established legal concept that delayed justice is justice denied. 
The term <*day^^ should be defined. If a teacher Is provided with five ’‘days“ to 
appeal a decision, are his '^days^* working days, or do they include weekends 
and holidays ? 

6. Grievance discussions should not be permitted to take the teacher 
(or other professional staff member) away from his regular responsibilities In 
student-centered activities. Specifically, this mei;ms that no classroom teacher 
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should be excused from his classroom during class time, Regardless of the 
complaint or who Is Involved, grievance hearings should not toterfere with the 
ongoing student-centered activities. 

7, When a supervisor feels that he would like a witness to a grievance 
hearing, he should feel free to Involve another administrator, Such a practice 
can provide the supervisor with protection from misinterpretations, 

8, After level one (the Immediate supervisor) the aggrieved should 
have the right to representation at his request. A representative of the local 
association should be available when a grievance Is being formally discussed, 
because Settlement of an Individual grievance may ultimately affect many mem- 
bers of the staff whom the association has pledged to serve. A second advan- 
tage of representation Is that such representation provides a witness for what 
transpires and provides support for the employee In the presence of his super- 
ior, the Implication being that the employee may be timid before his supervisor, 
or that the supervisor might Intentionally or unhitentlonally exert ladue pres- 
sure, or even Intimidation. Frequently the negotiating assoclatton tries to re- 
serve the right to be present at any grievance session above level one. This 
applies even when non-members have a plevance, NaturaUy, a competing 
organization should not be permitted to provide representation to a grlevant. 

9, The school board and the association should cooperatively prepare 
any forms necessary to process grievances. As far as records are concerned 
regarding plevances, each party should keep his &m set of records. However, 
none of these records kept by the board should be entered In the grlevant* s of- 
ficial personnel folder, 

10, Teachers usually ask for a protraction of the grievance time 
schedule In order to process plevances occurring near the end of the school 
year. Although the school board may wish to make a general apeement to ^ 
to process such plevances more hurriedly, the board Is under no obligation to 
do so. If the plevant or the association can*t meet the time schedule due to 
their summer vacations, this Is their problem primarily. Hbwever, failure by 
either party to meet Its schedule deadlines constitutes a waiver, 

11, Until final disposition of a grievance takes place, and the decision 
which caused the plevance Is reversed, the plevant Is required to conform to 

13 



the original direction of hfs supervisor. This Is a part of the ’’administrative 
Inltlct^tlve” concept, which means that management Initiates decisions on the in« 
terpretatiou of the negotiated agreement as a part of their responsibility to 
Implement the agreement. Keep In mind that the agreement Is really board 
policy, and it Is up to the school administrators to implement I i policy. 
Therefore, the grievant should ’’work now, and grieve later”. 

12. One of the chief sources of grievances Is taoonslstent application 
of the agreement by first-line supervisors and middle-management personnel 
(supervisors and principals). To avoid this common problem, the entire ad- 
ministrative staff of the school should be called together for a special orienta- 
tion meeting prior to implementiitlon of the agreement. At such a meeting the 
superintendent (or his desigiee) should go over the agreement In detail, giving 
Instructions on how the apeement should be tmidemented. In l&e case of com- 
prehensive apeements, it is frequently necessary for the superlntend^t to 
prepare a number of administrative memor^da regarding implementation of 
the terms of the negotiated agreement. 

13. Once the contract is negotiated and ratified by the parties, it be- 
comes the responsibillly of the chief executive officer to implement the con- 
tract through his administrative personnel as mentioned above. II for any 
reason the teachers disregard this implementation, tiiey are in violation of 
board policy and subject to appropriate punishment. Many negotiated apee- 
ments have clauses which require that the teacher association do something. 

As an example, the apeement might state, ’’The Association shall submit Its 
notarized membership list by Movember 1st of each year to the Board* ” Shotdd 
the association refuse to do this, the board could bring to court an appropriate 
charge* Grievance procedures are provided for those hi the bargaining unit* 
The school board does not use the grievance procedure In order to enforce Its 
own policies, even though these policies were the result of negotiations* 

14* Although uncommon in public school negotiations. It is possible to 
exclude certain clauses from the plevance procedure* This Is normally not 
advisable, since such clauses probably should not be In the apeement unless 
the board is willing to subject disputes over such clauses to the plevance 
machinery* An example, however, of such a situation follows! 
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A teachers’ association proposes that, ’’Summer school teachers shall 
be hired on the basis of qualifications first, and seniority second,” The board’s 
negotiator, however, wants a guarantee that the actual choice of who Is hired 
Is left to the board. Therefore he proposes to add a sentence, ’’However, the 
decision as to who Is hired Is the sole and exclusive prerogative of the board. 
Such an arrangement assures the teachers that both qualifications and seniority 
will be considered In Wring summer school teachers, but the actual choice be- 
longs to the board. 

16. It Is very possible that the association or union may wish to file a 
grievance In Its own name. For example, suppose that the negotiated agreement 
permits the association to use the school mall, and a principal refuses to permit 
such use. m such a case, the grievance would be most likely filed by the 
association. 

Some consultants go so far as to recommend that all grievances should 
be lodged by the association. It Is claimed that such a method places the onus 
m the association and restricts the number of grievances due to the many de- 
mands made upon the association, it Is reasoned that such a method screens 
out the picayune grievances. 

16, A number of states have state-mandated grievance procedures, 
hi such cases a question arises regarding the relationship of the negotiated 
grievance procedure and the state-mandated procedure. W the absence of con- 
Irary advice hy the board’s legal cotmsel, boards should make every effort to 
get the teachers’ association to agree that grievances processed mder the nego- 
tiated procedure shall not be submitted to any other dispute-resolving procedure. 

17 , Once a plevance Is reduced to wrlttog. It must meet certain nec- 
essary qualifications in order to be a valid grievance under the terms of the col- 
lective bargaining agreement. The form or format for fUlng a plevance Is an 
Item which Is developed at the bargaining table. This Is Important, for in most 
instances this document becomes a permanent record and shows the parties’ 
position at each step of the plevance procedure, as well as for arbitration. 

The plevance should include the following Itemsi 

- The specifle contract clause which was vlelsrted should be cited. 



- The grlevaut should b© Identified along with a space for his signa- 
ture and the date signed. 

- The form should indicate the time, place and events leading up to 
the grievance. 

- The Identity of the management personnel allegedly responsible 
for caustoig such events and/or conditions to take place should 
be noted* 

- And finally and most Important, what remedy or redress Is 
sought ? 

18. Once a grievance has taken place, a tlm») limit for filing the griev- 
ance must be set. For example: 

*'If a teacher does not file a p*levance in writing with the build- 
ing principal within five (5) school days after occurrence, then 
the grievance shall be waived. " 

Do not allow the commencement of the time limit for filing the grievance 
to be a subjective determination of the grlevant, such as: "the grievance may be 
filed when the grlevant Is 'knowingly aware* that there Is a cause of action". 

As mentioned above, time limits should be short, specifying the number of days 
with exact definitions as to school days or calendar days for appeal. This keeps 
the grievances up to date and does not allow a backlog of grievances to accumu- 
late. Take notice that the teachers' association will always try to negotiate 
longer filing and appeal dates, while limiting the board to a much shorter time 
in which to reply. 

The breach of a time limit in the grle^vance procedure creates a question 
of arbltrablltly if the union attempts to appeal the grievance to arbitration. 

This Issue Is separate and distinct, which may either be determined in supreme 
court or by the arbitrator prior to hearing the merits of the pievance. 

19. fiidefintte clauses in the pievance procedure can be difficult in 
administering the extract. For example, "a reasonable period of time" or 
"as soon as thereafter possible". In appealing a pievance from written step 
to the next, this wording works only to the advantage of the union. Spell out 
definite time limits for appealing the grievance to the next step of the pievance 
procedure. Such terms as "day" or "week" are not sufficient* Do we mean 



aohool day or calendar day ? The same applies to weeki five regularly sche- 
duled working school days or a calendar week? 

Why all this fuss ? {Statutory time limits prevent grievances f^om get- 
ting old. They force the imlon to either process on time or withdraw, A 
healthy labor relations environment Is one In which there Is no backlog of 
grievances. Again, a backlog works to the advantage of the union. It makes 
for good union propaganda among Its ’’rank and file”, and you are placed at a 
disadvantage In ’’trading off” to catch up. 
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Administrator and 
Grievance Processing 




&i many medium and la^ge size school systems there will be three steps 
in the grievance procedure before the board is required to take action: (1) the 
building principal, (2) the personnel administrator, and (3) the superintendent 
or his designee. 

The building principal 

The building principal alway i comes from the ranks of the teaching 
staff. Therefore, his relationship to the grievant is suah that many times he 
can resolve the issue hiformally. Hfowever, if the pievance is not resolved, 
then it is usually reduced to writing at the first writisen level or step and re* 
submitted to him« 

m the principalis relationship with the teacher, we must emphasize that 
Mg jMggtmoe. duftr and raaponatbUtfar ta to the aeheol boagd and the manaja- 
ment team . He must have a working knowledge of the collective bargaining 
apeement» board by*laws and policies of the school districti Because he is 
front line management* he must never attempt to cover*up or ' /cep the griev- 
ance under the rug« 

Many times the pievance procedtme will act as a barometer of union 
activity* The inward power sirug^es of the union wiU be reflected in the num- 
ber of grievances filed with the principal* An inlltuc of cases cmi be imticipated 
when contract negotiations ari^^ forthcoming. These tactics can only be ploys of 
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the vmton to place It at a better bargaining position at the negotiating table, The 
building principal must be ever vigilant of the "test case", Certain contract 
clauses may tend to need further clarification, so the union thinks, and conse- 
quently It will utilise the grievance procedure to accomplish this, 

For example, a tmlon grieved on the number of sabbatical leaves granted 
in the following contract clause: "The number of teachers granted sabbatical 
leaves during the school year shall be a maximum of six (6), " 

The union Interpreted this to mean that It was entitled to sbc sabbatical 
leaves, while the school board felt It could allocate from zero up to six sabba- 
tical leaves, depending upon the amount of money left in the budget for such 
allocations. As It turned out, there was no money left for sabbatical leaves. 

The school board was thus faced with a grievance as to the interpretation of 
this part of the contract. 

Next, the building principal must be able to dilstlngulsh a complaint from 
a grievance. Complaints must be "culled-out" at the Informal discussion step of 
the grievance procedure. They must never reach the written steps of this pro- 
cedure, Hence, complaints are non-arbltrable Issues, which must be dealt 
with using other management techniques. 

In order for the principal to understand his management responslbllltlef? 
uTitler the contract, he must receive training as to Its meaning and the intent. 

The building principal must never be allowed to "rule by the seat of his pants" 
in interpreting the coi^tract. Training sessions by the board negotiator In prob- 
lem areas of the conlract, grievance handling and role playing In sample oases 
will prepare the principal in the proper Implementation of the contract. If the 
above Is not practical for the school district, then a consulting firm should be 
utilized to teach thes@ techniques . 



There are many instances, however, in which the principal Is not or 
should not be directly Involved - situations which affect a group of teachers or 
all teachers in the system, or a group of teachers or all teachers In a particular 
school, but where the principal has no Jurisdiction, For example: 

1* A grievance, processed by the bargaining agent on behalf of a mem*- 
ber of the unit, that he should have been appointed to a promotional position 



over someone else who was selected, Is not necessarily a grievance which 
should Involve a particular principal, 

2. A complaint by a teacher that he should not have been deducted a 
day’s salary for an unauthorized absence Is not one over which a principal has 
any direct jurisdiction. 

The hu$ine$$ manager, perionnel director or aaiitant superintendent 

The personnel director, If your school district has such a deslpatlon, 
should be an Individual qualified In Interpreting the contract on labor relation 
matters. His duty will be to consult with the building principal on the position 
management will take on a particular grievance. He Is middle management or 
the second level of appeal In the grievance procedure. When a grievance Is ap- 
pealed to this level, the personnel director will deal with the president of the 
local union or Its grievance conunlttee. 

If for any reason a grievance Is not resolved at the second level, then 
the personnel director Is responsible for giving counsel to the chief administra- 
tive officer as to whether or not the board’s position Is tenable. 

It Is the Job of the personnel administrator to completely apprise the 
superintendent of the circumstances of the grievance and all that has transpired 
from the time the grievance was Initiated. In addition, he has the responslbllHy 
of advising the superintendent of the pertinent provisions of the negotiated agree- 
ment that may be In dispute and the Interpretation of the language therein. 

In the event that the grievance goes from the superintendent’s level to 
the school board, the personnel administrator familiarizes the board with the 
case, providing them with copies of all correspondence Including decisions at 
subordinate levels. 

After the board ’’hears” the case, they will undoubtedly have many 
questions which can best be answered by the personnel administrator. In a 
great many Instances, the board chairman will ask the persomiel admiilstrator 
to draft a letter to the organization and/or the Individual teacher In the name of 
the board rendering Its decision, whether or not It Is consistent with previous 
decisions. 




If the agreement provides for arbitration as a final step In the grievance 
prooedime, there Is a great deal of work to be done by the personnel adminis- 
trator! Most arbitration agreements provide for a three -man panel, one ap- 
pointed by the teacher organization, one by the board, and the third member 
selected by the two appointees, who becomes the chairman of the panel. 

In arbitration circumstances, the personnel administrator may have 
several roles. He should assume the total responslblllly of the arbitration case 
for the school board, advising the superintendent of the requirements of the pro- 
cedure and taking care of the details Involved. By assuming this responslblllly, 
the other administrators are free to carry on their own Individual function, with 
the assurance that the situation Is well In hand. More about this In Part Two. 

The personnel administrator must gather together all of the records 
which may be used or subpoenaed In the case. Including all of the correspon- 
dence relative to the grievance and the decisions at each level. It Is his task to 
"work up" the case for the board and be prepared to advise the board’s attorney. 
If one Is to be used, on all aspects of the grievance and the rationale for all 
decisions made In the case. 

The personnel administrator himself may be directed by the superinten- 
dent or the board as Its member of the arbitration panel - a very appropriate 
assignment. It will then be his job to convince the third member of the panel 
that the school board’s decision In the case was In accordance with the terms of 
the agreement and within the scope of their authorHy, 

Indeed, the role of the personnel administrator In the grievance proce- 
dure Is one of total Involvement. In an average size school system, a great 
percentage of his time Is spent In discharging the responsibilities heretofore 
mentioned, m order to operate an effective grievance procedure In a business- 
like, professional manner and with a minimum of complications, there must be 
efficient supervision and administration! The personnel administrator Is In the 
betij position to provide It* 

The chief executive officer 

The chief executive officer or superintendent of the school district 
would be the same as the president of a corporation in private Industry* He 



should never be exposed to direct confrontation with the union, either at nego- 
tiations or at grievance administration. In private Industry, It Is imheard of 
for the corporate president to negotiate the agreement with the union or per- 
sonally handle a grlevanoe. These responsibilities are professtonal duties 
delegated to an Individual with expertise tn labor relations. 



Although in many states the school board Is \e final step In the grlev- 
anoe procedure, advisory arbitration may have been agreed to. In advisory 
arbitration, a neutral (Impartial) parly from outside the district hears both 
parties and makes a recommendation whether to uphold or deny the grlevanoe. 

This does not mean that the arbitrator should supplant the board in the 
sequence of events, Bather, the arbitrator should step in after the superinten- 
dent's designee denies the p*levant (If this is the case) and before the board 
holds Its hearing, In this way the school board has the advantage of the advice 
of the arbitrator before It makes the final decision. In such cases, however, 
the bo^d Is under heavy pressure to follow the advice of the arbitrator. 

A growing number of consultants advocate that school boards should not 
be Involved In the grievance process. They reason that a grlevanoe Is a com- 
plaint regarding the Implementation of board policy, which makes a grlevanoe 
an administrative or executive problem, not a poll^ or legislative problem. 
Such consultants maintain that the negotiated agreement should be between the 
superintendent and the union (as under New York's Taylor Law), and as such 
the superintendent should be the final step tn grievance processing, unless 
binding arbltra!;lra Is agreed to. In which case the arbitrator's ruling would 
come after the superintendent level, This will be discussed In greater detail 
in a later chapter. 
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The Chapter Chairman or 




Regardless of the fact that the chapter chairman (sometimes referred to 
as the building representative or grievance representative) may make the pro- 
fessional life of the principal quite difficult at times, It must be borne In mind 
that he has been selected by the majorlly of the union members to protect their 
rights under the contract. For him to do less than that would be to betray the 
trust placed In him by his fellow union members. 

At times he Is placed In the imenvlable position of supporting a grievance 
on behalf of a teacher who Is pettifogging or nitpicking. A capable chapter 
chairman, of course, endeavors to head off such absurdities, but when he can- 
not, he must bolster the cause of the grlevant and present a strong case during 
the step one hearing. 



At other times the chapter chairman may be wholeheartedly convinced 
of the righteousness of the grievance, while the principal may be just as fer- 
vently convinced contrariwise. 



m such Instances, mutual respect must be observed, for after the Im- 
mediate grievance has bee® adjudicated, the Itfe of the school must continue, 
the leadership of the union and the head of the school peaceably adjusting their 
differences* Just as two lawyers may argue with all legal weapons at their 
command In the courtroom, yet remain friendly, so the chapter chairman and 
the principal may cross verbal swords In the various hearings while remaining 
on amicable terms In other professional matters. 





This Is of paramount Importanoo, for the chapter ohalrujan Is In a posi- 
tion to prevent grievances, to help adjust the source of grievances so that com- 
plaints will be withdrawn before becoming formalized, to suggest to the principal 
future administrative policies which will tend to avoid recurrent grievances, to 
convince an incipient grlevant that either he does not have a justifiable complaint 
or that his complaint can be handled Informally. 

On the other hand, there are times when the chapter chairman justifiably 
Induces a staff member to grieve, even though that Individual is willing to accept 
a condition not clearly tolerated by the contract. 

Prom the point of view of the principal, this "suffering" staff member 
may be considered highly cooperative, yet It must be recognized that the chap- 
ter chairman rightfully considers the condition as one which must be rectified 
for the greater benefit of all staff members. 

As a secondary consideration, the chapter chairman does not wish to be 
accused of piaffing "footsie" with the administration, or of currying favor by 
overlooking violations. And as a third consideration, the teacher who accom- 
modates the principal may be accused by other staff members of toadying In an 
effort to secure advancement. 
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A One^Page Grievance Formula 

You ar© the front line of management to your employees and make your own determinations, A 
supervisor who openly relies on the judgment of others - or who says he is maWng a decision be* 
cause someone else told him to do so - quickly loses the respect of ^os© he supervises. Of 
course, in many oases you will want to discuss the matter with your immediate supervisor. You 
are entitled to this advice « often you must have it! 

• Get all of the facts, restate them and then settle grievances informally and auioklv. Be 
prompt in making settlements. 

- Be sincere, sympathetic, f^. yd understanding. You will enjoy the respect of all your 
work force if your Impartially and unprejudiced thinking is obvious. 

" Do not **)bargain" grievance adiustments . Be a factgetter, a decision maker and not a nego- 
tiator. Judge each case on Its Th^vidual merits. 

- Avoid the use of underhanded methods to "outsmart’’ grievants. Be above any trickery. You 
are going to live a lifetime, and your long-range reputation means a lot more than any tempo- 
rary adjustment which smacks of deceit. 

*" Vour decision-making must be clear and definite. Be tactful, especially In the ©vent of a 
grievance denial. It is natural to resent the denial of an alleged right or to be told that one 
is wrong. Don<t be ^raid to admit when vou are wrong, however , this attitude encourages 
employees to admit their own errors. Also, don’t blame Shers for your mistakes. 

" You are responsible lor car^^ out vour decisions after they are made and commiuiicated 
to emploveej. This follow-up disposes of the imme^ate grievance and oWen prevents the 
eruption of future grievances. 

A Checklist to Use 

1. leceive the grievance well; G ive the man a good hearing. L isten - don’t inter- 
rupt. W hen he has finished, ask questions, but take no posiilon. T ake notes, 
KEEP ^l”RDS. A sk the man to repeat his story. T hen repeat the essentials 
in your own words. 

2. Get the facts « ^11 ibe facts available; L earn the section of the contract allegedly 
breacneg 5 heok &e union contract. A sk questions requiring more ^an a ”yes“ 
or ”no” answer. 

Take-ihe^e,o_e-SJ-a^^ action ; S ettle the grievance at the earliest moment that a proper 
settlement can be reached. E amlain your position. O nce it is made, stick to your 

decision. M ake the eorreotlons required by your (i^lsion If possible. I f neoes- 
sary, pass all ihe facts to the next step or level, 

4* Followjupi M ake sure the action was carried out. B e alert to situations which 
might bring grievances. C orrect such situations befire a grievance is filed, 

Know your employees and their interests. M aintain an atmosphere promoting the 
highest morale. C onstantly support management. 
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A One-Page Grievance Formula 

You are th© front line of management to your employees and make your own determinations, A 
supervisor who openly relies on th© judgment of omers - or who says he is making a decision be- 
cause someone else told him to do so - quickly loses the respect of those he supervises. Of 
course, in many oases you will want to discuss the matter with your immediate supervisor. You 
are entitled to this advice - often you must have it! 

" Pet all of fee facts, restate them and then settle grievances informally and cmicklv . Be 
prompt in making settlements, 

- Be sincere, sympathetic, fair, and understanding . You will enjoy th© respect of all your 
work force if your impartiality and unprejudiced thinking is obvious. 

■" Do not ’’bargain" ^Krievance adjustments . Be a faotgetter, a decision-maker and not a nego- 
tiator. Judge each case on its individual merits. 



" Avoid the use of underhanded methods to ’’outsmart” grievants . Be above any trickery. You 
are going to live a lifetime, and yourlong-range reputation means a lot more than any tempo- 
rary adjustment which smacks of deceit. 

- Your decision-making must be clear and definite . Be tactful, especially in th© ©vent of a 
grievance denial. It is natural to resent the denial of an alleged right or to be told that one 
is wrong. Don’t be afraid to admit when you are wrong, however . This attitude encourages 
employees to admit their own errors. Also, don't blame others for your mistakes. 

" You are reapongible for carrying out vour decisions after they are made and communicated 
te_employeea. This follow-up dienoses of the immediate grievance and often prevents the 
eruption of future grievances. 



A Checklist to Use 

leceiye the grievance well! G ive th© man a good hearing. L isten - don't inter- 
Jnipt. W hen he has finished, ask questions, but take no position. T ake notes, 
KEEP EECOHDS. A sk the man to repeat his story. T hen repeat the essentials 
in your own words. 

2. Get the facts - all the facts availablet L earn the section of the contract allegedly 
preached. C heck the union contract. A sk questions requiring more than a "yes" 
or "no" answer. 

3. Take the necessary action s S ettle the grievance at the earliest moment that a proper 

settlement cii be ri^heoL E xplain your position. O nce it is made, stick to your 

decision. M ake the corrections required by your deci^n If possible. I f neces- 
sary, pass all the facts to the next step or level. 

4. Follow upi M ake sure the action was carried out. B e alert to situations wnich 
mignt pri^g grievances. Correct such situations bemre a grievance is filed. 

Know your employees and lEilF interests, M aintain an atmosphere promoting tke 
highest morale, C onstantly support management . 



Grievance Arbitration 
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Arbitration Is nothing new. It has bSen going on for centuries. It is a 
process whereby an impartial third party referee listens to the complaints of 
tw'o parties, wtiighs them, and then renders what he deems to be a fair and 
legal decision. 

About half the states recognize arbitration in the private sector as an 
important process, to the extent that these states have passed laws giving arbi- 
tration awards the force of law. Where such legislation is in effect, the arbi- 
trator's award is even harder to overturn than a court decision. This is true 
because the parties usually agree In advance to abide by the award of the arbi- 
trator. A court ruling may be appealed to a higher court, but an arbitration 
award may not, unless the complainant can clearly demonstrate to the court 
that the arbitrator overlooked certain evidence, denied a legitimate request for 
posiponement, or had personal Interest in the case. Seldom, however, have 
arbitration awards in the private sector been challenged, and then only a frac- 
tion of these have been sustained. 

Anyone who challenges the contention that disputes Inevitably arise over 
the Interpretation of a negotiated agreement probably has had very limited ex- 
perience with negotiations. Negotiated agreements are written by lay persons 
who sometimes make mistakes in the use of their language. 

An example of such usage is the following sentence, which the author 
first examined in elementary school: "I saw a horse looking out my bedroom 
window." The controversy this sentence evoked is obvious. Or, how about 
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thla senteno©! ”Sh© was a small farmer’s daughter.” What or who was small - 
the daughter » the farmer, or the farm? 

Here ts a clause from an agreement bound to divide any group over Its 
Interpretation, especially a group containtng both management and labor person- 
nels "An employee who does not work the day before the holiday or the day after 
the holiday will not be paid for the holiday.” The sentence oould have been clari- 
fied by Inserting the word "either” between "work” and "the”, or by Inserting 
"both” between "work” and "the" and substituting” and” in place of "or” between 
"holiday” and "the”. 

Here is another example from a dispute regarding a two-year agreement: 
"Salaries shall be renegotiated the second year of this agreement. ” Did the par- 
ties mean the salary schedule, or did the parties mean any matter related to 
payment for services rendered - Including fringe benefits ? 

The very nature of negotiations almost guarantees a dispute over con- 
tract Interpretation. Both parties want an agreement, but they are In an adver- 
sary relationship; therefore, there Is a tendency to hear what one wants to hear 
and read Into tentative agreements what one wants to read. Even the verbal man- 
ner In which a sentence is delivered can convey an entirely different meaning 
than that which emerps months after the apeement is reached. Consider, for 
example, this sentences "Ties that bind easily come apart. ” The meaning de- 
pends upon whether the pause comes before or after the word "easily”. 

Here Is another example from an agreement which caused serious dis- 
pute between the partless "Administrators shall receive the same benefits as 
teachers.” One can Imagine how complicated became the grievance over this 
clause. 



In the above examples, the disputed language was jointly written and 
agreed to. Both parties throught they had an agreement until the agreement was 
Implemented* According to the rationale of arbitration, neither party should be 
allowed to decide what the disputed lanpage means, since both parties are 
biased* Therefore, pes the argument, an Impartial third parly, an arbitra- 
tor, Is the logical solution to the problem* 
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The Rationale for Binding 
Arbitration of Grievances 



Given the definition that a grievanoe under oolleoth^e bargaining is an 
alleged violation of the negotiated agreement, then a number of arguments can 
be made for binding arbitration as the final step in the grievanoe procedure. 

Many of these arguments originate in the private sector, an important point 
which is referred to at the end of Chapter 9. Thes^ arguments aret 

1. Teachers will be provided greater hope that ultimately at the end of 
the long grievance road there will be an unbiased. Impartial, just court of last 
appeal. 

2. The specter of this last court of appeal should encourage administra- 
tors and supervisors to improve their respective practices. After all, no ad- 
ministrator enjoys having his decisions reversed. 

3. Arbitration will eventually provide a series of precedents upon which 
better personnel practices can be buUt. 

4. The use of arbitration can bo advantageous to administration in that 
it provides uninterrupted service by teachers, without resorting to threatening 
tactics, such as strikes or sanctions. 

6. Under the encouragement provided by an arbitration clause, teach- 
ers are more likely to express their problems, thus providing the administra- 
tor with a truer picture of trouble areas. 

6. No one can predict how an arbitrator will rule, Thus parties are en- 
couraged to reach a compromise and avoid the risk of the unknown » the arbitrator, 




' . It Is a mechanism to assure complete and final settlement of griev- 
ances. Generally, there are no appeals from arbitration decisions, 

8. It Is a rapid means for settling differences. The alternative, pro- 
cessing through the courts, can be an extremely time-consuming process, and 
hence, totally unacceptable in some cases. 

9. Arbitration Is less expensive than seeking settlement through the 
courts. Usually, the only fee Involved Is the dally rate of the arbitrator, plus 
his travel expenses. 

10. In the case of arbitration of grievances In labor relations, the 
voluntary agreement between labor and management to accept the arbitrator's 
award permits the parties to continue to live together without the frequent 
bitterness on the part of one party, which Is often the case In disputes settled 
by court action. 

11. Also In the case of grievance arbitration, the dispute, which arises 
from an alleged misinterpretation or misapplication of the agreement, concerns 
a document which Is not written In legal form. Negotiated agreements are 
usually prepared by lay persons for application by lay persons. Therefore, 
disputes over such a document should be settled In a lay atmosphere. 

12. Our society and especially our schools hold that understanding of the 
values of Individual dignity and Individual differences Is essential to moral de- 
velopment. An aggrieved teacher should expect a process of adjudication which 
exemplifies these values. 

13. Morale of teachers and administrators can be Improved by just know 
Ing that there Is a just termination point, should a serious dispute arise. 

14. A teacher employee has much at stake In his worki years of pre- 
paration, perhaps years of experience, fringe benefits, friends, home. In 
some cases there may be too much at stake for both parties In the dispute to 
have any permanent resolution of the problem dictated by one of the parties In- 
volved, thus making the outside third parly most Important In the process. 

18. Arbitration can be a real safety valve. Issues that may develop Into 
a long negotiations dispute may be handled with arbitration In the grievance pro- 
cedure and settled. 

32 
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16. In most oases a teacher organization will not process unsotmd 
grievances to arbitration for two reasons. First, since the local association 
must share the expense of arbitration, It will not underwrite such expenditures 
foolishly. Second, no responsible association can effort to support unsound 
grievances, only to have the cases lost In arbitration. Very many lost oases 
would undermine the support of the members. Some administrators feel that 
arbitration of grievances will result In abuse by the local teacher's group, but 
this Is not the case. The local teacher group stands to lose money as well as 
support through the processing of Indefensible grievances. 
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Arbitration as a Subject of Arbitration 



In hundreds of school districts, negotiations impasses have been reached 
over the teachers' demand for final and binding arbitration, What happens when 
a demand for grievance arbitration is submitted to impartial factfinding or ad- 
visory arbitration ? In most oases the factfinder or arbitrators will recommend 
that the teachers be given their request. In a minority of cases, however, (espe- 
cially In states where there is no collective bargaining law) the school board ad- 
vocates have been able to get a recommendation for advisory arbitration. 

As evidence of a factfinder's reasoning regarding grievance arbitration, 
following is the report of Jonas Silver, a factfinder in a dispute between 
U.F.S.D. #3, Port Jefferson Station, New York, and the Port Jefferson Teach- 
ers Association. 



The Issue of Final and Binding Arbitration 



The Association requests that the factfinder recommend that ',;eacher 
grievances remaining in dispute after discussion between the Administration or 
the Board and the Association, shall be submitted to arbitration before an im- 
partial third party whose decision would be final and binding upon the Associa- 
tion and the Board. The Association would include within the definition of a 
grievance subject to final and binding arbitration, statements of policy of the 
Board that affect terms and conditions of employment. 

The Board is opposed to final and binding arbitration though it is not ad- 
verse to advisory arbitration In which a third party would make recommendations 
as to the disposition of a grievance having to do only with violations of the agree- 
ments. Grievances arising out of statements of policy, however, in the Board's 
view, would not be subject to advisory arbitration. 
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The AssoctEtlon argues that binding arbitration Is necessary In order to 
fairly decide employee grievances where both parties remain In disagreement, 
and consequently the Board would be the final judge of Its own action. Inasmuch 
as the teachers do not have the right to strike by way of correcting an alleged 
breach of terms and conditions of employment, they should be afforded Instead 
orderly recourse to decision by an Impartial arbitrator, The Association ar- 
gues further that arbitrable grievances should Include disputes over Board policy 
because many of the terms and conditions of employment are contained in or be- 
come the subject of Board policy and are not to be found In the collective agree- 
ment, T!:« Association potats to several recently negotiated agreements between 
school dls iCts and teacher associations which provide for arbitration of 
grievances. 

The Board argues that It Is unable to accept binding arbitration because 
a third party would then make decisions affecting matters of policy which are 
the res^nsiblllty of the Board as the representative of the people of the commu- 
nity. The Board explains that It Is neither required by law nor can It, practi- 
cally speaking, await the approval of the Association before It adopts or Imple- 
ments policy which may In some way be said to affect terms and conditions of 
employment. ^ the other hand, the Board suggests. It Is willing to attempt 
advisory arbitration with respect to alleged violations of contract provisions as 
a way of exploring this new and uncharted area of turning to a third party In 
the settlement of grievances. 

A. Discussion and Finding of Fact 

However time-consuming. Involved and frustrating collective bargaining 
may become with respect to the wages, hours and conditions of public employees, 
agreement, finally achieved, brings with It a measure of definiteness and under- 
standing as to the terms of employment over a fixed duration. However, the 
most skillful of negotiators cannot write the provisions of the agreement In such 
manner that all day to day questions relating to employment conditions will find 
ready answers by reference to agreement language. Despite the best efforts of 
the Board and the Association to fairly administer the agreement, there will 
Inevitably occur those differences In Interpretation of Its terms with regard to 
employee grievances that will not yield to persuasion. 

The prospect of the existence of continuing grievances In the life of a 
collective agreement Is a commonplace In the administration of bargaining con- 
tracts covering employees In private Industry, There Is no reason to expect 
that grievances will be imcommon In the public sector, where recognition of and 
collective negotiations with employee organizations has only recently come of age 
and, If anything, the agreement provisions are limited In substance and reach by 
the restraints of statute, administrative regulation, and the undelegable discre- 
tion of governmental bodies. If, therefore, an agreement such as the one pre- 
sently being fashioned by the Association and the Board Is to be made to work 
In practice and thus fulfill the Intention of the parties to afford meaningfully 
satisfactory working conditions, teacher grievances. In appropriately processed 
fashion, must become susceptible of final solution In the event Board and Asso- 
ciation are unable to agree as to the outcome. 
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Faced with the problem of achieving speedy and Judicious decision of 
unsettled grievances, management and union In private Industry early recog- 
nized that terminal arbitration would furnish an adequate remedy. And, the 
Congress gave approval to terminal arbitration of grievances when. In 1947, 

It Included In the Taft- Hartley Act an expression of public policy hi favor of 
grievance arbitration In private Industry, Beglrailng a decade later, the II, S, 
Supreme Court, In a series of landmark decisions, judicially sanctioned the 
enforcement of collective bargaining contracts which provide for final and 
binding arbitration of grievances. The Court noted, among other considera- 
tions, the use of arbitration as a substitute or quid pro quo for the contractual 
commitment of a tmlon to a no-strlke clause, m view oftKe prohibition against 
strikes by public employees under the New York State Public Employees’ Pair 
Employment Act, the adoption of binding arbitration of grievances, within law- 
ful limits, would likewise appear to be a quid pro quo for the declared em- 
ployee disability. 

Section 204 of the Taylor Law requires public employers to negotiate 
collectively with employee organizations ”ln the determination of, and ad- 
ministration of, grievances arising under the terms and conditions of employ- 
ment of the public employees, , It also requires that public employers 
’’negotiate and enter Into written agreements with such employee organization 
In determining such conditions of employment,” By the separate reference to 
the administration of grievances, the legislature showed the particular Im- 
portance It attached to grievance handling and determination. Indeed, It Is a 
declared public policy of the state and a purpose of the Act, among others, 

”to promote harmonious and cooperative relationships between government and 
Its employees, , ,” A grievance procedure which provides for terminal arbitra- 
tion in a final and binding manner where otherwise there would remain the uni- 
lateral decision of the Board and/or Administration, contributes substantially 
to such declared legislative purpose. 

Though the Governor’s Committee on Public Employee Relations did 
not concern Itself with methods of grievance settlement, It did state; 

We strongly encourage all governmental levels that the represen- 
tatives of the employing agency and the employees work out their 
o^vn procedures for the handling of grievances including terminal 
arbitration on a case-by-case basis. We suggest this ad hoc 
basis because of the doubt expressed by some that a provision 
for binding arbitration applicable to all future disputes would be 
legal. 



In singling out terminal arbitration as a desirable procedure for griev- 
ance disposition, the Committee refers to the doubt of some as to the legality 
of binding arbitration with respect to all future disputes. It Is to be noted, In 
this connection, that a number of school districts on Long Island (Including 
West Isllp, Northport, Brentwood, Cold Spring Harbor, Sou^hold, Rlcksvllle 
and Amltyvllle) have to this date negotiated with teacher associations pro- 
visions for binding arbitration of grievances, It appears that appropriate safe- 
guards have been written Into these contracts relative to the legal problem of 
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assuring to the school district that It will continue to exercise Its statutory 
authority under the Education Law, as well as the rules and regidations of the 
Commissioner of Education. The undersigned received In evidence, the cur- 
rent agreements of West I slip (Long Island), Buffalo and Schenectady with 
teacher associations which contain provision for final and binding arbitration 
of grievances subject to legal safegurards. 

It appears therefore that the problem of legality Is not Insurmountable 
and does not require the solution offered by the Board, l.e, , advisory arbitra- 
tion, The power of the arbitrator may be defined so as to prohibit uiiawful In- 
cursions Into the area mandated by statute, or reserved to the undelegable 
piithorlty of the Board, 

As for the Board^s related oonoem that the definition of a grievance sub- 
mlsslble to arbitration should not Intrude on the Board's policy making function, 
the undersigned believes that such concern, while not without substance, need 
not remain unquleted. The Association's right to grieve Is predicated on 
"grievances arising under the terms and conditions of employment. . ." (Sec- 
tion 204) and "terms and conditions of employment means salaries, wages, 
hours and other terms and conditions of employment. " (Section 201,5) 

In the present state of collective negotiations between the Board and the 
Association, the forthcoming agreement will hardly define the "terms and con- 
ditions of employment" with completeness. The Board's statements of policy 
will continue to be referrable to "terms and conditions of employment" as at 
present. To the extent, therefore, that such statements of policy give rise to 
grievances because the claim Is made that application of policy Involves differ- 
ences as to "terms and conditions of employment", the grievance would be no 
less a grievance than one arising solely under the collective agreement "terms 
and conditions. " Such grievance should therefore be sidbject to the same pro- 
cedure terminating In final and binding arbitration. However, It must be clearly 
understood that the grievance would be a complaint of a teacher or teachers who 
allege that they are prejudiced in some way by the application of the policy, just 
as the grievance under the agreement would Evolve a claim of teacher or maoh- 
ers that they are adversely ^fected by the application of a provision of the 
agreement. 



m view of the foregoing, the factfinder shall recommend that the parties 
Include In the forthcoming agreement provisions for final and binding arbitration 
of grievances In the critical sections of the grievance procedure in dispute, as 
set forth In the Section, "Becommendatlons" . 
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An Opposing Point of View 



The school board as the final step 

The school board Is a legislative body. As such it should remain free 
from encumbrances (such as labor contracts) which take away its legislative 
freedom to represent all the people. This is one reason that school boards 
(or members thereof) should not be involved in negotiations. Negotiations 
should be assigned to the executive arm (the superintendent and his administra- 
tors) . The tentative agreement should then be presented to the board for appro- 
priate action as board policy, hi other words, the agreement is allowed to be 
implemented by the superintendent because the board adopted the necessary 
policy to make implementation possible. 

With this concept in mind, it is questionable to what extent binding arbi- 
tration of grievances (alleged violations of the agreement) is legal. For exam- 
ple, let’s look at three of the nation’s most sophisticated bargaining laws 
covering public employees - New York’s Taylor Law, Pennsylvania’s Act 195, 
and Bhode Island’s Michaelson Act. 

The New York Law 

There is a requirement in the Taylor Law which requires the following 
statement to be placed in each negotiated agreements ”IT IS AQHEED BY AND 
BETWEEN THE PARTIES THAT ANY PROVISION OP THIS AGREEMENT RE- 
QUIRING LEGISLATIVE ACTION TO PERMIT ITS IMPLEMENTATION BY 




AMENDMENT OF LAW OR BY PROVIDING THE ADDITIONAL FUNDS THERE- 
FOR, SHALL NOT BECOME EFFECTIVE UNTIL THE APPROPRIATE LEGIS- 
LATIVE BODY HAS GIVEN APPROVAL. " This wording Is required as a result 
of an amendment to the Taylor Law to make It clear that the school board Is not 
bound by an agreement between the superintendent and the imlon. 



Mr. Bernard McGlvem, chief counsel for the New York School Boards 
Association, presents this view of the school board's responsibility to the nego- 
tiated agreement: 

The Taylor Law makes It clear that the chief school administrator nego- 
tiates with employee organizations; and any agreements reached are binding only 
upon him and the organization. Under various provisions of the New York School 
Code, the superintendent has certain responsibilities and authority which he 
exercises, with or without the approval of the board of education; and In respect 
of those responsibilities and authorities, the agreement Is binding. The Educa- 
tion Law gives certain other authority to boards of education In order that they 
may carry out their duties under the law. No aCTeement between the chief 
school administrator and an employee oreanlzatW can bind tke school board to 
a particular course of ytlon to respect of the responsibilities which are Im - 
posed upon boards of education. 

From the foregoing, you will notice that the board of education does have 
a role to play after negotiations have resulted In agreements. This role, how- 
ever, Is no different from the role which the board of education would perform 
in the event no agreement was reached. The board of education has certain 
statutory obligations to complete, whether or not any agreement Is reached, 
and these obligations include establishing salary schedules, establishing and 
filing grievance procedures, adopting school calendars and preparing budgets. 

In carrying out Its responsibilities under the law, the board of education 
will certainly take Into account the provisions of any agreements which have been 
made by the chief school administrator. In preparing a salary schedule for 
teachers, the board will undoubtedly follow the agreement with the teacher or- 
ganization insofar as It Is possible to do so. The board Is not bound, as a 
matter of law, to adopt a salary schedule which Is Identical with the agreement 
reached by the chief school administrator and the teacher organization. It Is, 
however, morally bound to Include the provisions of the agreement In the s^ary 
schedule adopted by the board of education, unless the paries to the agreement 
exceeded what the board of education had clearly indicated were the limits of 
the ability of the district. 

In this connection, I should point out that the board of education does not 
ratify, nor adopt, the agreement between the chief school administrator and the 
employees. The law does not authorize a board of education to ratify any 
agreements reached with employee organizations, nor to ado^ such agree- 
ments as their own agreement with the employees Involved. The agreement Is 



always a contract between the executive branch and the employee organization. 
The school board Is the legislative branch of the school distr ict, and It has no 
authority to enter Into contracts with employee organizations. 

The function of the board of education is simply to Implement the various 
provisions of the agreement which require legislative action. The adoption of 
a salary schedule for the district Is a legislative responslbUlty. The agreement 
with the executive branch Is not a salary schedule, but rather a contract between 
the chief executive and the employee organization, The board must go forward 
with Its legislative responsibility by adopting a separate salary schedule based 
upon what Is said in the agreements which have been reached with employee 
organizations. 

The same approach must be taken with respect to grievance procedures 
which the legislative branch is required, by Article 16 of the General Municipal 
Law, to ado^ for the district. An agreement with the executive branch may set 
forth a grievance procedure which Is acceptable to the chief executive officer 
and the employees concerned. The agreement Is not a grievance procedure and 
the board of education cannot adopt a grievance procedure simply by approving 
the agreement. The board of education Is required to adopt a separate griev- 
ance procedure which takes into account the provisions found in the agreements. 

In Mr. MoGivem’s view, there can be no binding arbitration of griev- 
ances on matters which require legislative action by the school board. This 
view is not fully shared by some other New York authorities, however. 



The Pennsylvania Law 

Pennsylvania’s Act 195 has this to say about grievance arbitration in 
Article IX, Section 903: 



Arbitration of disputes or grievances arising out of the interpretation 
of the provisions of a collective bargaining agreement is mandatory. The pro- 
cedure to be adopted is a proper subject of bargaining with the proviso that the 
final step shall provide for a binding decision by an arbitrator or a tri-partlte 
board of arbitrators as the parties may agree. Any decisions of the arbitrator 
or arbitrators requiring le^slation will only be e^'eotive if such legislation is 
enacted. 

hi both laws it is questionable that the ’’binding” award of the arbitrator 
can become effective if legislative action is required by the school board* If 
no action is required by the board, then it would appear that the arbitrator’s 
decision is truly binding* 

Let’s consider two examples* First, an arbitrator rules that there 
must be an adjustment in the salary schedule* In order for the funds to be made 
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available, the board might be required to take legislative action at a public 
meeting, And, until such action is taken, the arbitrator’s award cannot be im- 
plemented. As a second example, an arbitrator rules that teacher X Is entitled 
to make an entry on his evaluation form. This ruling requires only administra- 
tive action, not board action, and therefore would be final and binding. 

The Rhode Island Law 

Rhode Island has a collective bargaining law which requires binding 
arbitration of non-flnancial disputes in new contract negotiations. Tills is one 
of the few such laws in the nation. Under this law, a negotiations impasse re- 
garding the use of school bulletin boards by the union would be submitted to 
binding arbitration, since the use of bulletin boards is a ’’matter not involving 
the expenditure of money”. As it turns out, however, this requirement is also 
applicable to grievance arbitration. In other words, if the grievance award 
requires the expenditure of money, then the award is advisory to the school 
board. 

Cranston decision not binding 

The Cranston, Rhode Island, School Committee was directed by the 
Rhode Island Labor Relations Board not to comply with an arbitration award 
involving release time for teachers’ nonclassroom professional activities, be- 
cause a release time plan required expenditures of money, and was therefore 
exempt from state laws requiring binding arbitration of disputed noneconomic 
contract terms. 

The impasse on planning time between the school and the Cranston 
Teachers Association dated back to the spring of 1969, when CTA, the exclu- 
sive representative for all certified teachers in the Cranston school system, 
negotiated an agreement providing salary raises and certain fringe benefits. 

The one item upon which the parties were unable to agree - paid time off 
for curriculum preparation during the school day - was submitted to arbitration. 
Subsequently, a subcommittee composed of two administrators and two teachers 
developed four plans for implementation of a release time program. 

42 

er|c 44 



CTA maintained that the arbitrator’s award meant that the school oom- 
mlttee had to discuss the choice of plans with CTA representatives and then 
choose one of the four. Thus, when the school did not Implement any plan, 

CTA filed unfair labor practice charges with the board, contending that the 
school had failed to Implement the provisions of the award and that It had failed 
to negotiate in good faith as to the implementation of the award. 

Under the provisions of Rhode Island’ s Mlohaelson Act, which calls for 
collective bargaining between teachers’ organizations and schools and provides 
for settlement of disputes, both parties are obligated to ''^argaln In good faith, 
and either party may request arbitration of a bargaining dispute. 

The statute specifically provides that the ’’decision of the arbitrators 
shall be made public and shall be binding upon the certified ptibllc school teach- 
ers and their representative and the school committee on all matters not Involv- 
ing the expenditure of money. ” 

The Cranston School Committee maintained that the release time award 
Involved the expenditure of money and accordingly was not binding nor manda- 
tory, but merely advisory. The committee further presented evidence to the 
board to show that It had been negotiating In good faith on Implementation of a 
release time plan, even though the award was not binding. Said the board: 

After reviewing the testimony and arguments presented by both 
parties and the arbllrator’s award In questlmi, the board Is of 
the opinion tiiat this award does In fact call for the expenditure 
of money and thus Is not binding on the respondents under the 
Mlohaelson Act. The board feels that the testimony clearly re- 
vealed that each of the plans suggested In the award would call 
for the expenditure of money. Further, the board feels that the 
record established before It shows that the respondents have been 
properly negotiating as to the Implementation of said award, m 
fact, the respondents did agree to Implement a variation of plan 
A as described In the award. 

While the board ruled that the school committee Is not obligated to Im- 
plement the award, did not fall to negotiate In good faith over Its Implementa- 
tion, and therefore was not guUly of an unfair labor practice, It further sug- 
gested that the parties continue to negotiate in good faith for the ’’Implementation 
of an acceptable plan for paid duty-free time for subject related activities.” 
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The school hoard a$ an employer 



Many teacher negotiators base their case for binding arbitration of 
grievances on the arguments developed in the private sector and which appear 
In Chapter 7. 

All of these arguments do apply to labor relations In the private sector, 
where there exists a profit Incentive, Under the profit Incentive, It Is under- 
standable that an employer cannot be impartial In resolving labor disputes. 
Naturally, the employer wants what Is best for company profit. The purpose 
of private business enterprise In America Is to make money, and there Is 
nothing wrong with that purpose. But the purpose of government. Including 
public education. Is not to make a profit. The purpose of government Is to pro- 
vide services to the public, There Is no profit Incentive, The employer Is a 
legislative body which has been chosen by public votes. 

With this concept in mind, binding arbitration of grievances makes less 
sense In government relations than It does In private enterprise. Under this 
concept the school board Is far more than an employer. The school board Is a 
legislative body which has an overriding responsibility to the entire community, 
part of which Is composed of teachers. 

Under this concept the school board can be far more Impartial In re- 
solving labor disputes than could a board of directors of a private company. 

This concept Is especially applicable under a bargaining law such as New York's 
Taylor Law. As mentioned before, negotiations in that state are between the 
executive branch of government and the employees, thus freeing the legislative 
body (the school board) from biases which arise in the negotiating process, 
under such an arrangement the school board can be turned to as a truly Impar- 
tial body to take final action on disputes arising In labor relations. 
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Negotiated Agreements 
And Court Enforcement 

Can school boards be forced to live up to the terms of a negotiated agree- 
ment ? What Is the relationship betv/een the Individual teacher contract and the 
negotiated agreement ? For the most part these two Important and perplexing 
questions remain unanswered. Until they are, the contractual nature of collec- 
tive bargaining In the public sector remains unclear. 

Commenting on court enforceability of negotiated agreements In the public 
sector, Dr. Richard Blankenburg, a professor of education at the University of 
Connecticut, had this to say: 



Cases Involving the enforcement of collective bargaining contracts are 
few In number, since most disputes over collective bargaUilng contracts are 
settled by private arbitration as provided for In the contracts themselves. One 
reason Is that court litigation moves too slowly - a court decision won’ 1 not 
ordinarily be expected before the next contract would be negotiated. 

Another reason that litigation seldom arises over collective bargaining 
contracts Is that the ultimate decisions are usually based on legal Issues, rath- 
er than the bread and butter Issues Involved In the controversy, and neither 
parly Is satisfied with that kind of a decision. 

A possible third reason why coJlectlve bargaining contracts do not ordi- 
narily find their way to the courtroom is that In ordinary litigation the Indivi- 
duals Involved In the suit usually vow never to deal with one another again. In 
the case of the collective bargaining contract the parties Imow that they ultima - 
tely must make another contract, and another, and another. However, collec-^ 
tlve bargaining contracts could be. Indeed at times have been, the subject of 
court litigation. 

Most collective bargaining contracts In Industry are enforced under some 
provisions of federal legislation. Collective bargaining contracts between school 
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districts and teachers are not provided for in the federal statutes, Therefore, 
the law relating to collective bargaining contracts In education must be con- 
sidered apart from collective bargaining contracts In industry, except that the 
law, as It applies to Industry, might be persuasive to the courts In litigation 
Involving collective bargaining contracts In education, 

The first consideration a court would have to make concerning a collec- 
tive bargaining contract In education Is whether or not the contract was valid. 

As previously stated, collective bargaining contracts In Industry are covered 
by federal statutes, and as such, are considered valid contracts. However, 
the validity of collective bargaining contracts In education Is questionable In 
some of the various (state) jurisdictions, (Even In states where statutes vali- 
date collective bargaining contracts in education, the enforcement of these 
contracts Is often not provided for. 

One Important question to consider In any public school collective bar- 
gaining contract litigation. Is the relationship of the Individual teaching contract 
to the collective bargaining contract. 

In Michigan this Is no longer an Issue, because under Michigan’s law 
the terms of the negotiated agreement are incorporated into the Individual teach- 
er contract. However, In other states, the question remains unanswered. 

School boards should not be misled by this fact, however. When school boards 
enter Into negotiations, they should do so with the full intent of reaching a fully 
blnding.oontract with the teachers’ organization and those It represents. 




The AAA in Grievance Arbitration 



Arbitration Is the reference of a dispute, by voluntary agreement of the 
parties, to an Impartial person for determination on the basis of evidence and 
arguments presented by such parties, who agree In advance to accept the deci- 
sion of the arbitrator as final and binding. 

Thus, the arbitration process begins where other methods of dispute set- 
tlement leave off; In referring a matter to arbitration, parties are presumed to 
have explored every avenue of negotiation and compromise. As a last resort, 
they call upon an Impartial person for a judicial decision and agree to abide by 
the result, (If there Is agreement to binding arbitration In the negotiated agree- 
ment, or If required In the state law, as In Pennsylvania). 



Contract interpretation disputei 



Contract Interpretation disputes, usually called grievances, constitute 
the overwhelming majority of matters brought to arbitration. Before refer- 
fBC© t® such controversies usually go through several steps of 

grievance procedure set forth In contracts, during which each side tries to con- 
vince the other that his interpretation and application of the contract to the given 
situation is the correct one* It Is also during grievance procedure that compro- 
mises are attempted, falling settlement during these negotiation steps, some 



‘ has heitl adfiBliid from Labor Arblteratlon . Procsduras 
>y the A^ner!^$4^i Arbitration Assoclauon, 








collective bargaining contract® provide for Impartial arbitration. When time 
Is critical, parties sometimes mutually agree to by-pass earlier steps and 
bring a controversy directly to arbitration, 



ArhUration clause 

The advantage of a future dispute arbitration clause Is that It leaves noth- 
ing to chance. When a controversy arises, the parties may be In no mood to 
agree and It Is sometimes difficult to get both parties to submit to the proce- 
dures of arbitration. But when they are subject to a clause, arbitration may be 
Initiated without delay by either party. 

The agreement to arbitrate. If It does not refer to established rules and 
procedures, may not by Itself answer all questions. Among the problems that 
remain are: 

- How shall arbitrators be appointed? 

- When and where shall hearings take place? And who will make 
these decisions If the parties cannot agree ? 

- Shall the arbitration board consist of one or of three neutral 
arbitrators ? 

- If a tripartite board Is preferred, what shall the remedy be If 
the two-party appointed arbitrators cannot agree upon an Impar- 
tial member of the board? 

- Who may represent the parties ? Shall witnesses be sworn ? 

- How shall requests for adjournment be handled ? May briefs 
be filed? 

- How are hearings closed uid under what conditions may they be 
reopened ? 

- When will the award be rendered? To whom delivered? 

- How much should the arbitrator \n paid ? 

All these, and many other procedural questions, are Important for 
prompt and el^eotlve arbitration, It would obviously be Impossible for parties 
to anticipate them all mid spell out the answers In the collective bargaining 
agreement. An effective, though simple, solution Is found In an arbitration 
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clause which, by referring to established rules such as those of the American 
Arbitration Association, at once answers the basic WHAT, HDW, WHEN, 
WHEHE AND WHO of arbitration. 

Parties may also want other questions answered, They may want to be 
sure that certain steps precede arbitration or they may want to spell out which 
types of Issues are arbitrable, and which are to be excluded from the arbitra- 
tion process. In that case, they may vary the language of the arbitration clause 
to suit their needs. 

But In any case, reference to the Voluntary Labor Arbitration Rules of 
the American Arbitration Association provides a quick answer to most questions 
and a remedy for the failure of either party to perform certain acts called ’’con- 
ditions precedent”, without which arbitration might be frustrated. 



A good SO’Word clause 

’’Any dispute, claim or grievance arising out of or relating to the Inter- 
pretation or the application of this agreement shall be submitted to arbitration 
under the Voluntary Labor Arbitration Rules of the American Arlbtratlon Asso- 
ciation. The parties further agree to accept the arbitrator’s award as (final 
and binding) (or advisory) upon them. ” 

This clause, or any other clause referring to established rules of the 
American Arbitration Association, answers the questions below: 

WHAT - 

- Is to be arbitrated? 

- are the duties and obligations of each party ? 

HOW- 

- is arbitration Initiated ? 

- are arbitrators appointed and vacancies filled? 

- are time and place for hearings fixed ? 

“ are hearings opened ? Closed? Reopened? 

- are costs controlled ? 

WHEN - 



- are arbitrators 




must the award be rendered ? 



WHERE 



- are notices, documents and correspondence to be sent? 

- shall hearings be held? 

- Is the award to be delivered? 

WHO - 

- administers the arbitration? 

- keeps the records and makes technical preparations ? 

- gives notice of hearings and other matters? 

- appoints the arbitrators If the parties cannot agree ? 

- fills vacancies on arbitration boards when necessary? 

- grants adjournments ? 

Submission agreement 

Either party to the controversy may file a submission agreement with 
an office of the Association, provided It Is signed by both parties. A. submis- 
sion agreement must Include a brief statement of the matter In dispute and of 
the relief sought. If the parties have named an arbitrator, the Association will 
communicate with K* and with the parties, arranging a suitable time and place 
for hearings. If an arbitrator has not been named In the submission agreement, 
he will be selected in accordance with AAA Rules. 

The American Arbitration Association will supply forms on request. In 
the absence of forms, parties may Initiate arbltiatlon through ordinary letters, 
m any case, whether the parties use forms or correspondence, the following 
Information is essential: 

1. Names and addresses of both parties involved In the dispute. 

2. Date of the collective bargaining agreement and the full text of the 
arbitration clause. 

3. The Issue to be arbitrated, specifically and concisely stated, with 
an Indication of the relief sought. 

4. Dates Involved tn the grievance, where appropriate. 

5. Names of emi^oyees Involved, If any, together with their positions 
or job classifications, where necessary. 
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6. The signature of the union or school board official authorized to file 
an arbitration request. 

How arbitrator in selected 

The American Arbitration Association maintains a National Panel of 
Arbitrators whose members, after having been nominated (usually by prominent 
citizens of their communities), have been selected for their experience, compe- 
tence and Impartiality, The candidate for enrollment In the Panel Is asked to 
submit a statement of his professional qualifications and references as to his 
acceptability by both labor and management. This data Is verified by a special 
AAA Committee on Panels which makes the decision on the prospective arbitra- 
tor’s eligibility. Once accepted as a member of the National Panel of Arbitra- 
tors, his name Is sent out on lists from which parties may select arbitrators In 
particular oases; It Is also from this Panel that the Association makes adminis- 
trative appointments. 

In their agreement to arbitrate, parties may provide for any method of 
selecting an arbitrator. Methods currently In use vary widely; unions and 
companies are advised to consider the system they adopt carefully, as the 
speed and efficiency of arbitration may be affected. 

Unless parties have Indicated another method, the American Arbitration 
Association Invokes the following simple and effective system: 

1. On receiving a request for arbitration, the AAA acknowledges re- 
ceipt thereof and sends each party a copy of a specially prepared list of pro- 
posed arbitrators. In drawing up this list, he Is guided by the statement of the 
nature of the dispute. Basic Information about each arbitrator Is appended to 
the list. 

2. Parties are allowed seven days to study the list, cross off any names 
objected to, and number the remaining names In the order of preference. Where 
parties want more Information about a proposed arbitrator, such Information Is 
gladly given on request. 

3. Where parties are unable to find a mutual choice on a list, the Asso- 
ciation will submit additional lists, at the request of both parties. 
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4. If, despite all efforts to arrive at a mutual choice, parties cannot 
agree upon an arbitrator, the Association will make an administrative appoint- 
ment, but in no case will an arbitrator whose name was crossed out by either 
party be so appointed. 

Collective bargaining agreements sometime provide for tripartite 
boards of arbitration without setting time limits for appointment of the party- 
appointed arbitrators. In that case, the American Arbitration Association sys- 
tem, as indicated in the four steps above, will be applied so as to give force 
and effect to the wishes of the parties. Thus, unless parties have indicated 
otherwise, each side Is given seven days within which to name his arbitrator. 

By the same token, where the collective bargaining agreement provides 
for selection of the impartial member of the board of arbitration ”by the Amer- 
ican Arbitration Association”, the lists will he sent to the parties in accordance 
with steps 1 through 4, above. On the other hand, where parties prefer the 
two party-appointed arbitrators to choose the third, lists will be sent to the 
arbitrators directly, with the same time limits in effect. 

The oath 

Many states require that arbitrators take an oath to faithfully hear and 
examine the matters in controversy and render a lust award to the best of their 
understanding. In the absence of such laws, AAA Rules provide for the oath, 
unless waived by the parties. 

At all times, arbitrators are expected to observe the standards which 
that oath and the Code of Ethics for Arbitrators impose, m signing an AAA 
Acceptance of Appointment form, they are required to certify that they have no 
interest, personal or otherwise, in the outcome. 

Preparing for arbitration 

By the time a case reaches arbitration, parties have generally spent 
many weeks, if not months, in discussing the grievance. In these discussions, 
they have become familiar with all the complications of the matter. The problem 
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then remains of communicating this understanding of the facts to the arbitrator 
who, as a rule, knows very little detail about the dispute until the hearing be- 
gins. Effective presentation of these facts and arguments should begin with 
thorough preparation for arbitration. The following steps are suggested*. 

1. Study the original statement of the grievance and review its history 
through every step of the grievance machinery. 

2. Examine carefully the Initiating paper to help determine the arbitra- 
tor’s role. It might be found, for Instance, that while the original grievance 
contains many elements, the arbitrator, under the contract, is restricted to 
resolving only certain aspects. 

3. Review the collective bargaining agreement from beginning to end. 
Often, clauses which at first glance seem to be unrelated to the grievance will 
be found to have some bearing on it. 

4. Assemble all documents and papers you will need at the hearing. 
Where feasible, make photostatic copies for the arbitrator and the other partJ^ 
If some of the documents you need are In the possession of the other party, ask 
in advance that they be brought to the arbitration. Under some arbitration laws 
the arbitrator has the authority to subpoena documents and witnesses If they 
cannot be made available In any other way. 

5. If you think It will be necessary for the arbitrator to visit the job 
site for on-the-spot investigation, make plans In advance. The arbitrator 
should be accompanied by representatives of both parties, and It may be help- 
ful for the Tribunal Administrator to be present. 

6. Interview all witnesses. Make certain they understand the whole 
case and particularly the Importance of their own testimony within It. 

7. Make a wri tten summary of what each witness will testify to. This 
wUl be useful as a check-list at the hearing, to make certain nothing is over- 
looked. 

8. Study the case from the other side’s point of view. Be prepared to 
answer the opposing evidence and arguments* 

9. Discuss your otttllne of the case with others In your organization. 
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A fresh viewpoint will often disclose weak spots or previously overlooked 
details. 



10. Read as many ajrtlcles and published awards as you can on the gen- 
eral subject matter In dispute. While awards by other arbitrators for other 
parties? have no binding precedent value, they may help clarify the thinking of 
parties and arbitrators alike. The American Arbitration Association reports 
labor arbitration awards released by parties in a monthly publication, Arbitra- 
tion in the Schools. 

The arbitration hearing 

The date for the healing Is fixed by the arbitrator after discussion with 
the Tribunal Administrator who has consulted the parties on this question. As 
on all other administrative matters, the function of the Tribunal Administrator 
Is to handle details and arrangements In advance when either parity wants a 
stenographic record of hearings. 

After Introduction of the arbitrator and swearing- In ceremonies (in some 
cases), the customary order of proceedings Is as follows? 

1. Opening statement by the Initiating party, followed by a similar state- 
ment by the other side. 

2. Presentation of evidence, witnesses and arguments by the Initiating 

party. 

3. Cross examination by the other party. 

4. Presentation of evidence, witnesses and arguments by the defending 

party. 

5. Cross-examination by the Initiating party. 

6. Stimmatlon by both parties, usually following the same order as In 
the opening statements. 

This Is the cuitomary order. The arbitrator may vary this order, 
either on his own Initiative or at the request of a party. In any case, the order 
in which the facts are presented does not Imply that the ’’burden of proof Is 
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more on one side than the other, for hM parties must try to convince the arbi- 
trator of the justice of their positions, 

Presmting your cose 

X, The Opening Statement . The opening statement should be prepared 
with utmost care, because It lays the groundwork for the testimony of witnesses 
and helps the arbitrator understand the relevance of oral and written evidence. 
The statement, although brief, should clearly identify the Issue, Indicate what 
Is to be proved, and specify the relief sought. 

The question of the appropriate remedy. If the arbitrator should find that 
a violation of the agreement did In fact take place, deserves careful attention at 
the outset, A request for relief should be specific. This does not necessarily 
mean that If back pay is demanded, for Instance, It Is essential for the com- 
plaining party to have computed an exact dollar-and-cents amount. But It does 
mean that the arbitrator’s authority to grant appropriate relief under the con- 
tract should not be In doubt. 

Because of the Importance of the opening statement, some parties prefer 
to present It to the arbitrator In writing, with a copy given to the other side. 
They believe that It may be advantageous to make the Initial statement a matter 
of permanent record. It Is recommended, however, that the opening statement 
be made orally even when It Is prepared In written form, for an oral presenta- 
tion adds emphasis and gives persuasive force to one’s position. 

While opening statements are being made, parties are frequently able to 
stipulate facts about the contract and the circumstances which gave rise to the 
grievance. Giving the arbitrator all the uncontestpd fac«)s early in the heating 
saves time throughout, thereby reducing costs. 

2* Presenting Documents . Documentary evidence Is often an essential 

part of a labor arbitration case. Most Important Is the collective bargaining 
agreement Itself, or the sections that have some bearing on the grievance. 
Documentary evidence may also Include such material as records of settled 
grievances, jointly signed memorando of understanding, correspondence, offi- 
cial minutes of contract negotiation m-eetlngs, personnel records, medical 
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reports and wage data, Every piece of documentary evidence should be properly 
Identified, with Its authenticity established. This nmterlal should be physically 
presented to the arbitrator (with a copy made available to the other side) , but an 
oral explanation of the slgntftcanc^ of each document should not be omitted, 

In many Instances, key words, phrases and sections of written docu- 
ments may be underlined or otherwise marked to focus the arbitrator’s attention 
on the essential features of the case. Properly presented, documentary evi- 
dence can be most persuasive; It merits more than casual handling. 

3. Examining wltinesses. Each party should depend on the direct exam - 

of his own witnesses for presentation of facts. After a witness is Identi- 
fied and qualified as an authority on the facts to which he will testify, he should 
be permitted to tei!l his story largely without Interruption. Although leading 
questions may be permitted in arbitration, testimony Is more effective when the 
wllness relates facts In his own language and from his own knowledge. This 
does not mean, however, that questions from counsel may not be useful In em- 
phasizing points already made or In returning a witness to the mato line of his 
testimony. 

_Cross.i.|!xamlnlng Witnesses . Every wllness Is subject to cross- 
examination. Among the purposes of such cross-examination ares disclosure 
of facts the witnesses may not have related in direct testimony; correction of 
misstatements; placing of facts in their true perspective; reconciling apparent 
contradictions; and attacking the rellablllly and credibility of wlinesses. In 
planning cross-examination, the objective to be achieved should be kept In mind. 
Each witness may therefore be approached In a different manner, and there may 
be occasions when cross-examtoatlon will be waived. 

S* Matetatotog theJBlg^^^ Tone . The atmosphere of ihe hearing often re- 
flects the relationship between the parties* While the chief purpose of the arbi- 
tration hearing Is the determination of the particular grievance, a collateral 
purpose of Improving that relationship may also be achieved by skillful and 
friendly conduct of the parties, Thus, a better general under standtei,? between 
the parties may be a )jy-produet of the arbitration. To this end, the parties 
should enter the hearing room with the intention of conducting themselves in an 
objective and dignified manner. The arbitration hearing should be Informal 



enough for efffoctlve commimloatlon, but without loss of that basic sense of or- 
der that Is essential In every forum of adjudication. 



The hearing Is no p'ace for emotional outbursts, long speeches with only 
vague relevancy to the Issue, for bitter caustic remarks, or personal Invective, 
Apart from their long-rtsi adverse effect on the basic relationship between the 
parties, such Immoderate tactics are unlikely to Impress or persuade an arbi- 
trator, Similarly, over-technical and over-legalistic approaches are not help- 
ful, 

A party has every right to object to evidence he considers Irrelevant, as 
the arbitrator should not be burdened with a mass of material that has little or 
no bearing on the Issue, But objections made merely for the sake of objecting 
often have an adverse effect, and they may give the arbitrator the Impression 
that one simply fears to have the other side heard, 

6. The Summary . Before the arbitrator closes the hearing, he will give 
both sides equal time for a closing statement. This Is the occasion to summar- 
ize the factual sltuallon and emphasize again the Issue and the decision the arbi- 
trator is asked to make. 



As arbitration Is a somewhat informal proceeding, arguments may be 
permitted to some extent during all phases of the hearing. There may be times, 
however, when the arbitrator will require paj.*tles to concentrate on presenting 
evidence and put off all arguments until the jmmary. In either event, all 
arguments should be stated fully. 

Finally, as this will be the last chance to convince the arbitrator, the 
summary Is the time to refute all arguments of the other side. 

7. Post-Hearlna l^oeedure. After both sides have had equal opportu- 
nity to present all their evidence, the arbitrator declares the hearing closed. 
Under AAA Rules, he has 80 days from that time within which to render his 
award, unless the collectlv© bargaining agreement requires some other time 
limit. If parties want to file written post-hearing briefs, transcripts of rec- 
ords or other data, time limits are set and hearings remain open until those 
documents are received. As usual, exchange of post-hearing material takes 
place through the Tribunal Administrator! the parties d o not commtmlcate„ 
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■ teeotiy with the arbitrator except when both stdea are present . The Associa- 
tion will see that both briefs are transmitted to the arbitrator and that an Inter- 
change takes place between parties at the same time, 

How to Beopen Hearings. When parties jointly agrose to add certain 
data after a hearing Is closed, they may arrange to do so by written stipulation 
filed with the Association. The arbitrator will then accept the new material and 
take it under advisement, 

In the event new evidence is discovered, or when a situation arises that 
appears to require explanation, parties should not attempt to communicate di- 
rectly with the arbitrator; they should request the arbitrator, through the AAA , 
to reopen proceedings and conduct an additional hearing or arrange for presen- 
tation of evidence through other means. The arbitrator may also reopen hear- 
ings on his own Initiative when he deems It necessary. 

Under the procedure of the American Arlbtratlon Association, all contact 
between the parties and the arbitrator must be channeled through the Association. 
This eliminates the possibility of suspicion that one side may have offered argu- 
ments or evidence which the other had no opportunity to rebut* 



Common errort in arbitraiion 



1. Using arbitration and arbitration costs as a harassing technique. 

2, Over-emphasis of the grievance by the union, or exaggeration of an 
employee’s fault by management. 



3. Reliance on a minimum of facts and a maxliiium of arguments. 

4, Concealing essential facts; distorting the truth. 

8. Holding back books, records and other supporting documents. 

6. Tying up proceedings with legal technicalities. 

7. Introducing witnesses who have not been properly instructed on de- 
meanor and on the place of their testimony In the entire case. 



8. Withholding full cooperation from the arbitrator. 



Disregarding the ordinary rules of courtesy and decorum. 
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10, Becoming Involved In arguments with the other side, The time to 
try to convince the other party Is before arbitration, during grievance proces- 
fling. At the arbitration hearing, all efforts should be concentrated on convlnc" 
Ing the arbitrator, 

Co8i$ of arbitration 

The following Items Involving costs should receive consideration in any 
arbitration px'oceedlng. First , the preparation and presentation of the case; 
second , the stenographic report of the testimony (if desired); third , the arbitra- 
tor’s fee; and fourth , the administrative expense. 

1. The first expense is clearly within the control of each party. It in- 
cludes the time and expenses of participants, the Investigation of facts, and the 
preparation of exhibits, Briefs, if desired, constitute another substantial cost. 
In complex cases parties sometimes require the help of outside experts such as 
time-study engineers or economists. But this added expense is seldom neces- 
sary in the average grievance arbitration. 

2. The second Item of expense, the stenographic record, is a much de- 
bated item. As a general, rule, arbitrators take their ov/n notes and do not need 
stenographic records. In complicated oases, stenographic records are frequent 
ly found helpful not only by arbitrators, but also by parties in preparation of 
written briefs. When a parly wants a stenographic record, the Association ar- 
ranges to have a court reporter present at hearings. The party or parties or- 
dering a record will be billed directly by the stenographer. It is therefore up 
to them to give him appropriate instructions with regard to copies and billing. 

3. The third item of es^ense is the fee of the arbitrator. The charges 
made by an arbitrator usually range from $126 up per day of hearing and per 
day used in the preparation of the award. It is the Association’s policy and 
practice to have the rate of compensation agreed upon or known in advance. 
Along with the arbitrator’s fee there may be his travel, hotel and incidental 
costs. 

4. The fourth item of expense is the fee of $50 which each parly pays to 
the Association. For this sum, AAA performs all the administrative work in 



connection with the selection of the arbitrator and the scheduling of hearings, 
The basic administrative fee also pays for the first hearing. An additional $25 
Is charged to each party for every subsequent hearing, If It Is clerked by an 
AAA staff member or If It takes place In a room furnished by the Association, 

f 
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Examples of Grievance Arbitration Cases 



School boards in general have had little experience with binding arbitra- 
tion of grievances; however, this situation Is changing rapidly. In order to be 
more alert to the potential dangers of binding arbitration, school boards should 
look at cases in jurisdictio|iis where awards have been imposed. Following are 

t 

a number of such cases: 

Woomocketf Rhode Island 

In Hhode Island, the Woonsocket School Committee violated the terma of 
its contract with the Woonsocket Teachers Guild, AFT, when it failed to appoint 
Leo J. Allard, Jr. , to the chairmanship of the high school English department, 
according to a decision of a board of arbitration. 

The arbitrators, in a 3-1 verdict, ordered that Allard ’’be appointed to 
that position forthwith, and be made whole for the wages lost as a result of the 
School Committee's failure to appoint him on October 9, 1968,'* 

The board based its ruling on the determination that "Mr, Allard, as the 
employee with the longest tenure in the Woonsocket school system, was entitled 
to the post of chairman of the English department, " 

The decision of the arbitrators is binding upon the School Committee, 
wtth no right of appeal, under terms of the contract with the teachers'guild. Ap- 
peal can be taken only on the ground that the decision was procured by fraud or 



that tt violates the law, In which case such appeal would be to the state Superior 
Court. 

Robert T. Quertln, also a member of the high school’s English depart- 
ment at the time, was the unanimous choice of the School Committee for the 
chairmanship, and he filled the position during the following school year,. 

Cornelius J. McAullfi^e of Providence served as arbitrator for the guild; 
j John G. Vendftto of Warwick represented the School Committee, and William J. 

’ Fallon of Boston, a member of the American Arlbtratlon Association, was the 
neutral arbitrator. Vendltto, assistant superintendent In charge of personnel 
for the Warwick School Department, wrote a four-page dissenting opinion. 

The teachers’ union was represented by state Senator Julius Mlohaelson 
of Providence as Its attorney. The school board did not retain counsel. 

’’The problem In this case Is that the criteria set forth In section 7 (of 
the teachers’ contract) - knowledge, ablllly, skill, efficiency, physical condi- 
tion and general health, character and personality - were never utilized as that 
section states they must be used, as the basis for advancement, promotion or 
transfer within the school system,” the arbitrators wrote. 

"The super U'tendent, In most attractive Innocence, considered all these 
factors as a group and he did not rate each candidate on each factor. He was 
thus put at great disadvantage in attempting to justify his conclusion that Mr. 
Guertln was the best candidate for the post. He relied on the members of the 
School Committee, and they, In turn relied on him. 

’’The board joins the guild In acknowledging the good faith and Integrlly 
of the superintendent and the School Committee members In concluding that Mr. 
Guertln was the best man, but unfortunately there has not been a. scintilla of 
probative evidence Introduced that lends support to this conclusion, which was 
apparently unanimously reached. As a matter of fact, so far as knowledge Is 
concerned, tt Is quite apparent that Mr. Quertln did not have the qualifications 
of all the other applicants who had already earned their master’s degrees be- 
fore applying for the vacancy* 

”... The record reveals that all we received was the conclusion of the 
superintendent and the committee members that Mr* Quertln had more ability. 
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more skill md efficiency and rated higher In personality than the other candi- 
dates* However, not a single piece of evidence was Introduced to support the 
conclusion that Mr* Guertln deserved a higher rating on any of these factors 
than any of the other candidates, nor that the other candidates deserved a lower 
rating than Mr. Guertln for some reason not revealed. 

"It Is the board^s finding that In evaluating the various factors . . . the 
superintendent must utilize objective standards and be prepared to support the 
conclusions reached with the reasons which persuaded him to reach these 
conclusions. " 

The pertinent sections of the contract, the arbitrators continued, "con- 
temidate that the superintendent will be fair and reasonable In his evaluation, 
and where the guild and a board of arbitration are not given the reasons behind 
the conclusions reached, it Is impossible to sustain that conclusion as one which 
Is justified by a fair preponderance of the credible evidence. 

"The record conta,liiS no evidence which permits this board to conclude 
that Robert J . Guertln was more qualified for the position of chairman of the 
English department at Woonsocket High School than the grlevant, Mr. Allard. 
The state of the record requires the finding that as of October 9, 1968, Mr. 
Allard and Mr. Guertln were equally qualified In respect to the factors listed In 
section 7 of article 10, and therefore Mr. Allard, as the employee with the 
longest tenure In the Woonsocket school system, was entitled to the post of 
chairman of the English department. " 

Departmental chairmen at Woonsocket High School were paid $700 addi- 
tionally, and Allard, as a result of the arbitration decision, was to recover 
most or all of that amount. 

Summing up the process, Mr. Allard filed a formal grievance with the 
executive board of the teachers’ guild In late October 1968. The executive board 
met with the superintendent of schools In November and then moved Into the 
third step of the grievance procedure by appealing to the School Committee In 
February 1969. A letter from the School Committee was received by the 
teacher unit on February 26, which noted that "the aggrieved has not shown due 
cause to substantiate the accusation that a violation of the existing contract was 
effected." The grievance was then processed through binding arbitration. 



CUntondalef Michigein 

A January ).2, 1970, grievance filed by Cllntondale, Mlchlg~n, depart- 
ment heads, who continued to perform their duties after notification In mid- 
October 1969 that their job classification and extra pay were being eliminated, 
was ruled timely by a Michigan arbitrator. 

Determining that the grievance was a ’’continuing” one and, therefore, 
did not violate a contractual 20-day limit on filing grievances, the arbitrator 
directed the Cllntondale Community Schools to pay the department heads for 
services rendered from 20 days prior to the filing of the grievance through the 
end of the 1969-1970 school year. 



On October 14, 1969, the school administration notified department 
heads In writing that ’’due to financial problems, a need for reorganization and 
role definition, the supplemental classification of ’ department head’ will be 
eliminated for the remainder of this school year. 




’’Those persons who have served In this capacity will be reimbursed for 
time spent In this capacity through October 17, 1969. 

”As soon as possible a meeting will be held with secondary [principals] 
and certain [Cllntondale Education Association] CEA members and the assistant 
superintendent for the purpose of mapping the department head development 
program for the future.” 

Then on January 12, 1970, a CEA official filed a grievance claiming that 
the administration had violated the parties’ September 4, 1969, concract by 
’’arbitrarily atid tmUaterally and without consultation with the Association [re- 
moving] department heads from payroll status.” In addition, he contended that 
’’the contract states that department heads shall exist,” that the position of de- 
partment head ’’shall not be deleted,” and that ’’department heads shall be rein- 
stated and be given full pay per the Articles and Sections of the contract that 
apply. ” 

Pointing to Article XXIV, Section E(l) of the contract which provided In 
part that ”a complaint shall. . .within 20 days of the Incidence of the alleged 
grievance be brought to the attention of the Administration,” the school argued 
that since the ’’incidence” grieved occurred In October, the grievance was 
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untimely filed. The CEA, however, contended that the grievance was a conttnU" 
Ing one, because the contract provided for both a specified salary differential 
for department heads and the maintenance of standards, l,e. , maintenance of 
the department heads’ positions. 

In examining the parties’ contract, the arbitrator found that It recognized 
the existence of the position of department head as a condition of employment, 
and specified compensation for that position at a stated percentage of salaiy. 
Moreover, the contract provided for the continuance of all conditions of employ™ 
ment at a level no lower than the highest minimum standards effective when the 
contract was signed, and held that the responsibilities of any bargaining unit 
position would not be altered without prior notification to the teacher. Accord™ 
ing to the arbitrator, use of the word ’’altered” indicates that elimination of a 
position was not covered by the pertinent contract clause. 

The arbitrator thereby found that: 

The language of grievance supports the thesis that it is a continuing 
grievance ka it refers to "payroll status”. Payroll is a continuing thing. The 
complaint is not directed solely against the removal of the department heads 
as of October 17, 1969, but against their being continually kept off the payroll. 

In addition, the evidence is unrefuted that the department heads were 
requested by the high school and junior high school principals to perform as 
department heads and that they continued to do so from the time of the announced 
termination date. 

If there is a violation, the violation occurs each day that a department 
head, is serving in that capacil^ and not being paid the 4% or 3% of base pay 
as required by , , , the contract. The situation differs from a single isolated 
completed transaction, , , 

Had the duties of the department heads been reasslpied to the principals, 
or eliminated completely, there might be rationale for denying the grievance. 

But the duties of the depaidsment heads were not eliminated and were not re™ 
assiped, , , In addition to the act of the high school and jtmior high school 
principals who represented their employer, the Clintondale Community Schools, 
the language of the contract supports the CIA position that department heads are 
to be continued during the term of the contract, 

While directing the school to pay department heads for duties performed 
from December 24, 1969, through the end of the school year, the arbitrator re- 
served jurisdiction in the event the parties were unable to determine the amount 
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entitled each grlevant, ( Clmtondale Community "v^hools and Cltntond ale 
Education Aaaooiatton . May 22, X970.) 

l^aahingtonf 

A public echool teacher in Washington, D, C, , lost her fight for a park- 
ing space on school property when Arbitrator Nathan Cayton foimd nothing In 
the corieotlve bargaining agreement between the District of Columbia BoarC of 
Education and Washington Teachers’ Union or In the school board's rules and 
regijlations to support h(/r case. 

The grievance was pressed by a Negro teacher at Woodrow Wilson High 
School who contended that the policy of assigning parking spaces on the basts of 
building seniority Is unfair because Wilson was, until 1967, an all-white school. 
Thus, building seniority reflects an unconstitutional teacher placement plan and 
is racially discriminatory, she contended. 

Tile grlevant pointed out that of 37 parking spaces on the school grounds, 
33 were held by white teachers and only four by Negroes. Further, she argued, 
15 of the white teachers holding spaces had less sysi;em-wlde seniority than she 
had, and 14 of the 16 came to Wilson prior to 1967. 

Allocation of parking spaces on D. C. school property is determined by 
the faculty of each school. Wilson teachers voted for the building seniority sys- 
tem, and when the grlevant here first raised her complaint it was suggested by 
the prlneipaJ (also a Negro) that she poll or petition the faculty for a change In 
the system. The pievant declined to take this approach, choosing Instead to 
file her grievance. 

The union did not associate itself with the grievance, as it could have 
done under the collective bargaining apeement, The pievant was represented 
by her personal counsel. 

Arbitrator Cayton put the case Into perspective by asking; "Should the 
Board of Education be required to overturn a parking asslpment plan which 
satisfied all the teachers at Wilson, except one, and satisfied their union as 
well?" 
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Seniority, Cayton noted, Is one of the tenets of labor-management 
relations. He said: 

In one form or another the principle of seniority has been employed In 
the drafthig and admhilstorlng of tens of thousands of bargaining agreements. 

It is imlversally reooplsed as a fair and proper guide or test In such matters 
as promotions, protection against layoffs, shift preferences, and vacation 
selections. It Is not free of Imperfections, and occasionally results In a seem- 
ing inequity. But In the long run It has been found to serve a useful and salu- 
tary purpose by giving priority In status or opportimtty to employees with longer 
years of oervlce. 

Looking at the case before him, Cayton observed that the rule of senior- 
ity was not prescribed by the school board, ”It was adopted many years ago by 
the democratic process of voting by Wilson faculty members themselves, and, 
as was testified without contradiction. It was reconfirmed by the faculty mem- 
bers between 1966 and 1967," he said. 

Turning to the race discrimination issue, Cajrton salds 

Careful consideration has been given to the argument of counsel for the 
grlevant that the senior lly system should be Inv^ldated because It Is the out- 
growth of an imconstltutlonal teacher placement plan, and racially discrimina- 
tory, This argument Is based on the fact that of the parking spaces now as- 
signed, 33 are held by white teachers and only 4 1^ Negroes, and of the white 
teachers holding spaces, 16 have less system-wide senloilty than Mrs, Wood- 
son [the grlevant], and 14 of these 16 came to Wilson prior to June 16, 1967, 
‘when Negroes such as Mrs, Woodson were being xoluded, ‘ 

These f igures are indeed striking, but they do not establish that a dis- 
criminatory patteim was intended by the Board of Education, which, as we have 
seen, did not dictate or establish the building seniority system used at Wilson 
and six other senior high schools, as well as at some eight junior high schools. 
Nor is there any basis in tlie evidence for holding that there is a ‘discrimina- 
tory pattem‘ In the system voted by the teachers themselves and approved over 
the years, and aoqule& .ed in by all the teachers, of both races, except the 
grlevant. It can surely not be called a scheme or tactic to perpetuate an objec- 
tionable system, since it has been and is open to them to change or abolish It 
by their votes. Indeed it was open to Mrs. Woodson to initiate such a move, 
and, as has already been stated, she was twice invited to do so, once by her 
principal and onoe by Mrs. Jackson [union representative], and she twice 
declined to do so, for the stated reason that she did not have the time. 

The charge that the Board has not moved properly to encourage trans- 
fers of teachers In order to correct racial Imbalance Is not; a matter to be 
decided In this arbitration proceeding. But the unoonteadlcted testimony Is 
^t^iere has been no policy to discourage transfers to Wilson, and no teacher 
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Cayton’s awards 

The asslpment of parking spaces to teachers based on seniority at 
Woodrow Wilson High School has not been shown to be an imfalr practice under 
eKlsthig laws or Board of Education rifles and regulations, and the grievance 
by Buby G. Woodson must be denied. ( Woodson and District of Columbia 
Board of Education; AAA Case No. 14 6 oM Wm) 



Weitchetter County, New York 

The lack of a comma In the pertinent clause of a collective bargaining 
agreement and the State's Education Law, led the New York State Commissioner 
of Education to uphold the claim of a Westchester County school teacher that she 
Is entitled to longevity pay based itpon transfer credit for service rendered In 
ar^other school district. 

The appellant, Gertrude Ladd, was employed In September 1949, and 
during her fifth year of service was given three years of transfer credit for 
service elsewhere. She claimed she became entitled to lonpvlty Increment 
during the 1967*68 school year based both upon provisions of the Education Law 
with respect to transfer credit and the following provision of the 1967-68 col- 
lective bargaining agreements 

Any teacher who has attained twenty (20) years of active service, of 
which at least fifteen (15) shall have been on active tenure in this district, shall 
be paid at a rate of five hisidred(«$500. 00) dollars per year in excess of the 
otherwise applicable rate. Teachers satisfying these requirements between 
September 1 and February 1 of any year shall receive only an additional two 
hundred fifty ($280 .00) dollars for that year. 

This clause was amended In the 1968-69 agreement by the Insertion of a 
comma after the word "tenure" in the first sentence. 

The Commissioner upheld Miss Ladd's claim on both grounds, saying, 

"I find that appellant is entitled to receive the sum of $250. 00 for the school 
year 1967-68 and the sum of $500.00 for the school year 1968-69." He ex- 
plains: 

Prior to the insertion of the comma referred to above, there was no re- 
quirement that all of the Iwenty years of service be within the district. Appel- 
lant has established that she had attained over twenty years of service, over 
fifteen of which had been on tenure within the district, and that she therefore 



meets the eligibility requirement of section 5 of the collective bargaining 
agreement. 

Education Law section 3101, subdivision 4, defines the term 'transfer 
credit' to mean 'the credit given by the school authorities to a teacher for years 
of service outside the school district. ' Education Law section 3102, subdivision 
6, mandates Inclusion of years for which transfer credit was given In any salary 
determination, and requires that these years be treated as 'year(s) of service 
In the district. ' Notwithstanding the optional nature of the longevity Increment, 
the statute clearly mandates parity between actual service within a school district 
and service rendered outside the school district, once tran/afer credit has been 
voluntarily granted. 

(Matter of Gertrude Ladd md Board of Education of Central School Dis- 
trict No. 3 of the Towns of Putnam Valley and Carmel, Putnam County; Cort- 
landt, Westchester County with respect to salary credit. New York ^ate 
Education Department No. 8017, July 22, 1969.) 
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Conclusion 



Binding arbitration of alleged violations of negotiated agreements be- 
tween school boards and teacher unions will increase. In thi& » ok we have 
tried to explain the nature of grievance procedures and the concepts of final 
resolution. Whether binding arbitration of grievances is in all instances legal, 

' remains an unanswered question in all states. Undoubtedly, this will be a big 

issue for many years to come. 

Despite the legal questions surrounding binding arbitration of p^ievances, 

t 

school boards are well advised to enter into employee negotiations with an atti- 
tude that the agreement reached between the parties is binding, and that disputes 
arising from that agreement must be resolved impartially. Whether the school 

r 

'i board can provide such Impartialiiy to the satisfaction of the employees, state 

1 legislatures and courts remains to be seen. In the meantime, the demand for 

\ grievance arbitration will continue to be one of the more interesting and challeng- 

ing issues in public sector bargaining. 

I Some final words of advice are now In order: 

I li If you agree to arbitration of grievances (either binding or advisory) 

be sure your entire negotiated agreement is written in such a manner as to minl- 
I mize misinterpretations fey either party. 

li 

( 2. If you agree to grievance arbitration, be sure to pt something in 

S' 

return. In the hands of a skilled school board negotiator, the r.chool board can 
resolve many unresolved issues by granting binding arbitration, and maybe even 
get something which improves the school system. 

o 
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3, If you agree to grlevai).ce arbitration, be sure that It Is legal under 
your state’s laws. 

4, Try to negotiate grievance arbitration which Is advisory to the 

board. 

6. If binding arbitration Is agreed to, try to make It flnaJ and binding 
only on disputes in the negotiated agreement which do not require board action 
to Implement. 

6. If you agree to arbitration of grievances. It Is even more Imperative 
that your school administrators be given a thorough orientation in contnot 
administration. 
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Appendix 



A Typical Grtevioice Procedure 



Grievance procedures are Inevitably a part of the teacher organization’s 
proposals. Following Is a typical sample of the type of proposal which Is made. 
This procedure Is not necessarily encouraged or discouraged. It Is presented 
here for study purposes. The reader should evaluate this proposal procedure 
In light of the many suggestions made elsewhere In this book. 



GRIEVANCE 



A. DEFINITIONS 

1. A ’’grievance” shall mean a complaint by a teacher or the 
Association - 

a. That there has been as to him or it a violation or Inequitable 
application of any of the provisions of this contract, or 

b. That he or it has been treated Inequitably by reason of any act 
or condition which is contrary to established School Board policy or practice 
governing or affecting employees, except that the term ’’grievance” shall not 
apply to any matter as to which the School Board is without authority to act. 

2. Aa ’’aggrieved” is the person or persons making the complaint. 

3. A ’’party in interest” is the person or persons making the complaint 
and any person who might be required to take action or against whom action 
might be taken In order to resolve the complaint. 

4. The term ”days” when used in this article shall, except where 
otherwise Indicated, mean working school days; thus, a week-end or vacation 
days are excluded. 

B. GENERAL PROCEDURES 

1. Since it is important that grievances be processed as rapidly as 
possible, the number of days indicated at each level should be considered a 
maximum, and every effort should be made to expedite the process. 

2. In the event a grievance is filed on or after June 1st, which If left 
tmresolved until the beginning of the following school year, could result In ir- 
reparable harm to a party in interest, the parties agree to make a good faith 
effort to reduce the time limits set forth herein so that the grievance procedure 
may be exhausted prior to the end of the school term or as soon thereafter as 
is practicable. 

3. In the event a grievance is filed so that sufficient time, as stipula- 
ted under all levels of the procedure, cannot be provided l^fore the last day of 
the school year, should it be necessary to pursue the grievance to all levels of 
the appeals, then said grievance shall be resolved in the new school term In 
September under the terms of this agreement and this article and not under the 
succeeding agreement. 

4. Association Representation. Upon selection and certification by the 
Association, the Board shall recognize a grievance representative who is 
elected by the Association members in each building and an Association griev- 
ance committee. Duties of the buUdtng grievance representative will include 



listening to possible grievance situations brought to him by teachers In his 
building and representing or accompanying the aggrieved at Level One. 

5, At all levels of a grievance after It has been formally presented, at 
least one member of the Association Grievance Committee shall attend any 
meetings, hearings, appeals, or other proceedings required to process the 
grievance. 

C. INITIATION AND PROCESSING 

1. Level One 

a. A teacher with a grievance will first discuss It with his principal 
or Immediate superior (see 6f if principal la not Immediate superior), either 
individually or tlmoughthe Association’s school grievance representative, or 
accompanied by the representative, with the objective of resolving the m^ter 
Informally. 

b. If the teacher Is not satisfied with the disposition of his griev- 
ance, he may file a written grievance with his principal within ten (10) days 
following the act or condition which is the basis of his complaint. Information 
copies are to be sent by the aggrieved parly to the representative of the Asso- 
ciation and to the Superintendent. The principal shall communicate his decision 
In writing within five (§) days to the grtevant and to all persons present at the 
hearing and to the area director. 

2. Level Two 

a. Within five (5) days of receipt of a decision rendered by the 
principal the decision of the principal In regard to such appeal may be further 
appealed to the area director. The appeal shall Include a copy of the decision 
being appealed and the grounds for refardtng the decision as Incorrect. It shall 
also state the names of all persons onictally present at the prior hearing and 
such persons shall receive a copy of the appeal. 

b. Appeals to the area director shall be heaid by the area director 
within ten (10) days of his receipt of the appeal. Written notice of the time and 
place of hearing shall be given five (5) days prior thereto to the aggrieved em- 
ployee, his representative if any, the Association grievance representative, 
the chairman of the grievance committee, and any administrator who has there- 
tofore been Involved in the pievance* 

c. Within five (S) days of hearing the appeal, the area director 
shall communicate to the aggrieved employee and all other parties oMcially 
present at the hearing, his written decision, which shall include supporting 
reasons therefore. A copy of the decision shall be sent to the chairman of the 
Grievance CommitteCi 

3* Level Three 

a. Within five (5) days of receipt of the decision rendered by the 
area director, the decision of the area director in regard to such appeal may 
be further appealed to the Superintendent. The appeal shall include a copy of 
the decision being appealed and the grounds for regarding the decision as 
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incorrect. It shall also state the names of all persons officially present at the 
prior healing, and such persons shall receive a copy of the appeal. 

b, Appeals to the Superintendent shall be heard by the Superinten- 
dent within fifteen (16) days of his receipt of the appeal. Written notice of the 
time and place of hearing shall be given five (6) days prior thereto to the ag- 
g3?leved employee, his representative If any, the Association grievance repre- 
sentative, the chairman of the grievance committee, and any adxntnlstrator who 
has theretofore been involved In the grievance, 

c, Within ten (10) days of hearing the appeal the Superintendent of 
schools shall communicate to the aggrieved employee, and all other parties 
officially present at the hearing, his written decision, which shall Include sup- 
porting reasons therefore. A copy of the decision shall be sent to the chairman 
of the grievance committee. 

4. Initiation of Group Grievances 

a. Where members of the negotiating unit in more than one school 
have a grievance, the chairman of the grievance committee. In the name of 
the Association on their request, may toltlate a group grievance In their behalf. 
In such a case, a written grievance may be filed orl^nally with the Superinten- 
dent, and information copies of the grievance shall be sent simultaneously to 
the principal or principals of the employees involved. 

b. The Association shall have the right to initiate a grievance grow- 
ing out of an alleged violation of Association rlgltts under this contract. Any 
such grievance shall be initiated by filing the written grievance in the first In- 
stance with the Superintendent. Appeals to the Superintend^t or grievances 
filed originally with him under this article shall be heard by the Superintendent 
within fifteen (16) days of the receipt by him of the appeal or grievance. Writ- 
ten notice of the time and ’ lace of hearing shall be given five (5) days prior 
thereto to the chairman of the prlevance committee and any administrator in- 
volved In the grievance. The Superintendent shall render his decision In writing 
within ten (10) days after concluding the hearing. 

5. Arbitration 

a. A plevance dispute which Is not resolved at the level of the 
Superintendent under the grievance procedures herein may be submitted by the 
Association as specified herein to an arbitrator for decision If It involves the 
application or interpretation of this agreement! except a grievance concerning 
any term of this agreement Involving School Board discretion or Board policy 
may be submitted to an arbitrator for decision only if it Is based on a com- 
plaint that such discretion or policy was applied dlscrlminatorlly, 1. e. , that 
It was applied In a manner tmreasonridy Inconsistent with the general practice 
followed throughout the school ^stem In similar circumstances. 

b. The proceeding shall be Initiated by filing with the Superinten- 
dent and the American Arlbtratlon Association a notice of arbitration. The 
notice shall be filed within ten (10) days after receipt of the decision of ths Su- 
perintendent of Schools under the grievance procedure, or, where no decision 
has been Issued in the circumstances described above, three (S) days followtog 
the expiration of the fifteen (16) day period provided above under 3b and 4b. 
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The notice shall Include a statement setting forth precisely the Issue to be de- 
cided by the ai’bltrator and the specific provision of the apeem» nt involved, 

c. Within ten (10) days after such written notice of submission to 
arbitration, the Superintendent and the Association will agree upon a mutually 
acceptable arbitrator and will obtain a commitment from said arbitrator to 
serwe. If the parties are imable to agree upon an arbitrator or to obtain such 
a commitment within the specified period, a request for a list of arbitrators 
shall be made to the American Arbitration Association by either party. The 
Board and the Association shall use a strlklng-off procedure for choosing an 
arbitrator from the American Arbitration Association list, 

d. The parties will be bound by the voltmtary labor arbitration 
rules of the American Arbitration Association regardless of how the arbitrator 
Is selected; except that neither the Board nor the Association nor any grlevant 
shall be permitted to assert any ground in arbitration If such groimd was not 
disclosed to the other parties in Interest prior to the decision being appealed to 
the arbitrator, or to assert any evidence Imown but not disclosed prior to the 
decisions being appealed, 

e. The arbitrator shall limit his decisions strictly to the applica- 
tion and Interpretation of the provisions of this agreement, and It shall to bind- 
ing upon all parties Involved. 

f. The written award of the arbitrator shall be transmitted within 
ten (10) days of the decision to the Board, the Executive Board of the Associa- 
tion, and the aggrieved employee. 

g. The costs for the services of the arbitrator will be borne by the 

Board. 



6. General Provisions 

a. No reprisals of any kind will be tak^ by the Board of Education 
or by any member of the administration against any party In Interest, any 
school representative, any member of the grievance committee, or any other 
participant In the grievance procedure by reasons of such participation. 

b. The filing or pendancy of any grievance under the provisions of 
this article shall in no way operate to Impede, delay, or Interfere with the 
right of the Board to take the action complained of, subject, however, to the 
final decision on the grievance. 

c. Any party In interest may be represented at all stages of the 
grievance procedure except arbitration by a person of his own choosing, except 
that he may not be represented a representative or an oftlcer of any compet- 
ing teacher organization. When a teacher is not represented by the Association, 
the Association shall have the right to be present and to state its views at all 

d. Failure at any step of this procedure to communicate the deci- 
sion in v/riting on a grievance within the specified time limits shall permit .he 
grievant to proceed to the next step. Failtme at any step of this procedure to 
appeal agreements to the next step within the specified time limits shall be 

^med to be acceptance of the decision rendered at that step. 

e. ^y grievance based upon an event or a condition which is not 
under the jurisdiction of an immediate superior shall be presented to the ap- 
propriate administrative authority. 
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f. All doouments j communlcatlong and records dealUig with the 
processing of a grievance will be filed separately from the personnel files of 
the participants, 

g. Forms for processing grievances will be jolnUy prepared by 
the Superintendent and the Association. The forms will be printed by the Board 
and given appropriate distribution by the parties so as to facilitate operation of 
the grievance procedure, 

h. If any member of the Association Grievance Committee is a par- 
ty In Interest to any grievance, he shall not serve as the Association’s Griev- 
ance representative In the processing of such grievance. 

I, The Board and Its administrators wlU cooperate with the A»sso- 
clatlon In Its investigation of any grievance, and, further, will furnish the 
Association with such information a>3 Is requested for the processing of any 
grievance. 

7. Additional General Provisions 

a. Nothing contained hi this article or elsewhere In this agreement 
shall be construed to prevent any Individual employee from presenting and pro- 
cessing a grievance and having It adjusted wltiiout Intervention or representation 
by the Association. If the adjustment Is not inconsistent with the terms of this 
agreement ; except that no grievance may be submitted to arbitration without 
the consent of, and representation by, the Association. 

b. The sole remedy available to any teiacher for any alleged breach 
of this agreement or any alleged violation of his rights hereunder will be pursu- 
ant to the grievance procedure; provided, however, that If a teacher elects to 
pursue any legal or statutory remedy for any alleged breach of this agreement 
or any alleged violation of his rights thereunder, such election will bar any 
further or subsequent proceeding for relief under the provisions of this article. 
Recourse by teacher to the grievance procedure sh^l constitute a waiver of any 
legal or statutory rights to relief for the condition which Is the subject of the 
grievance. 

c. m the course of Investigation of aiiy plevance, representatives 
of the Association will report to the principal of the building being visited and 
wUl state the purpose of the visit Immediately upon arrival. 

d. Every effort will be made all parties to avoid Interruptions 
of classroom activities and to avoid the involvement of students in all phases of 
the grievance procedure. 

e. It will be the practice of all parties In Interest to process griev- 
ances after the regular work day or at other times v^hlch do not Interfere with 
assigned duties; provided, however, that upon mutual apeement by the ag- 
pleved person, the Association, and the Board to hold proceedings during 
regular working hours, the plevant and the appropriate:; Association represen- 
tative will be released from asslped duties without loss of salary. The Asso- 
ciation shall Irnve the right to deslpate one teacher as its pievance chairman 
and the committee shall not pre-empt more than ten (10) days a year from the 
teaching schedule of the chairman, 

f. The Association apees that it will not bring or continue and that 
It Will not represent any employee in any pievance which is substantially simi- 
lar to a pievance denied by the decision of an arbitrator; and the Board apees 
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that It wtU apply to all substantially similar situations the doolslon of an 
arbitrator sustaining a plevanoo, 

g. Each grlovano© shall havo to b© taltlatod within flvo (5) days of 



th© ooourronoo of th@ cans© for complain^ , or, if n©lth©r th© 
Association had taiowlodg© of said ooourreno© at th© tlm© of Its 
within flv© (5) days of th© first iuob k “ ‘ ‘ ^ 

Association, Appropriately posted In 
,rul©s and regulations, also sent by 




elation, shedl b© 
negotiating unit with Itiowledp 




_ - w* or th© 

school board notlees relating to 
mall to the Resident of the Asso. 
Association and all members of th© 

in 
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